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OFFERING MEMORANDUM 

 

Pursuant to Regulation D, Rule 506(c) 
 

THE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933 OR THE 

SECURITIES LAWS OF ANY STATE OR ANY OTHER JURISDICTION. THERE ARE FURTHER 

RESTRICTIONS ON THE TRANSFERABILITY OF THE SECURITIES DESCRIBED HEREIN. 

______________________________________________________ 

 

 

______________________________________________________ 
 

Up to $1,000,000 of  Class AAA Common Stock 

 

$0.16 per share 

 

Minimum Investment Amount: $2,500 

 

April 4, 2024 

 
THE SHARES OF CLASS AAA COMMON STOCK IN THIS OFFERING ARE SPECULATIVE 

SECURITIES AND INVOLVE A HIGH DEGREE OF RISK. IN MAKING AN INVESTMENT DECISION, 

INVESTORS MUST RELY ON THEIR OWN EXAMINATION OF THE COMPANY AND THE TERMS OF 

THE OFFERING, INCLUDING THE MERITS AND RISKS INVOLVED. YOU SHOULD ONLY INVEST 

IN OUR CLASS AAA COMMON STOCK IF YOU CAN AFFORD A COMPLETE LOSS OF YOUR 

INVESTMENT. YOU SHOULD READ THE COMPLETE DISCUSSION OF THE RISK FACTORS SET 

FORTH IN THIS OFFERING MEMORANDUM. 

 

NEITHER THE SECURITIES AND EXCHANGE COMMISSION (“SEC”) NOR ANY STATE SECURITIES 

COMMISSION HAS APPROVED OR DISAPPROVED OF THESE SECURITIES OR PASSED UP ON THE 

ADEQUACY OR ACCURACY OF THIS OFFERING MEMORANDUM. ANY REPRESENTATION TO 

THE CONTRARY IS A CRIMINAL OFFENSE. 

 

  



ii 
 

IMPORTANT NOTICES 
  

THE SECURITIES OFFERED HEREBY HAVE NOT BEEN REGISTERED UNDER THE SECURITIES 

ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”) OR THE SECURITIES LAWS OF ANY STATE 

AND ARE BEING OFFERED AND SOLD IN RELIANCE ON EXEMPTIONS FROM THE 

REGISTRATION REQUIREMENTS OF THE SECURITIES ACT SET FORTH IN SECTION 4(a)(2) 

THEREOF AND RULE 506(c) OF REGULATION D PROMULGATED THEREUNDER. UNDER THIS 

OFFERING MEMORANDUM WE HAVE ELECTED TO SELL SECURITIES ONLY TO ACCREDITED 

INVESTORS AS SUCH TERM IS DEFINED IN RULE 501(a) OF REGULATION D. EACH PROSPECTIVE 

INVESTOR WILL BE REQUIRED TO MAKE REPRESENTATIONS AS TO THE BASIS UPON WHICH 

IT QUALIFIES AS AN ACCREDITED INVESTOR. PURSUANT TO RULE 506(c) INDEPENDENT 

VERIFICATION WILL BE REQUIRED.  

 

THE SECURITIES OFFERED HEREBY WILL BE SUBJECT TO RESTRICTIONS ON 

TRANSFERABILITY AND RESALE AND MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS 

PERMITTED UNDER THE SECURITIES ACT AND UNDER APPLICABLE STATE SECURITIES LAWS 

OR PURSUANT TO REGISTRATION OR EXEMPTION THEREFROM. INVESTORS SHOULD BE 

AWARE THAT THEY MAY BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS INVESTMENT 

FOR AN INDEFINITE PERIOD OF TIME. ONLY PERSONS WHO CAN AFFORD TO LOSE THEIR 

ENTIRE INVESTMENT IN OUR CLASS AAA COMMON STOCK SHOULD PURCHASE THE STOCK.  

 

THE INFORMATION PRESENTED HEREIN WAS PRESENTED AND SUPPLIED SOLELY BY MODE 

MOBILE, INC. AND IS BEING FURNISHED SOLELY FOR USE BY PROSPECTIVE INVESTORS IN 

CONNECTION WITH THE OFFERING. MODE MOBILE, INC.  MAKES NO REPRESENTATIONS AS 

TO THE FUTURE PERFORMANCE OF MODE MOBILE, INC. 

 

THIS OFFERING IS SUBJECT TO WITHDRAWAL, CANCELLATION OR MODIFICATION BY MODE 

MOBILE, INC. AT ANY TIME AND WITHOUT NOTICE. WE RESERVE THE RIGHT IN OUR SOLE 

DISCRETION TO REJECT ANY SUBSCRIPTION IN WHOLE OR IN PART NOTWITHSTANDING 

TENDER OF PAYMENT OR TO ALLOT TO ANY PROSPECTIVE INVESTOR LESS THAN THE 

NUMBER OF SHARES OF CLASS AAA COMMON STOCK SUBSCRIBED FOR BY SUCH INVESTOR.  

 

THIS OFFERING MEMORANDUM DOES NOT CONSTITUTE AN OFFER TO SELL OR A 

SOLICITATION OF ANY OFFER TO BUY ANY SECURITY OTHER THAN THE SECURITIES 

OFFERED HEREBY, NOR DOES IT CONSTITUTE AN OFFER TO SELL OR A SOLICITATION OF ANY 

OFFER TO BUY SUCH SECURITIES BY ANYONE IN ANY JURISDICTION IN WHICH SUCH OFFER 

OR SOLICITATION IS NOT AUTHORIZED, OR IN WHICH THE PERSON MAKING SUCH OFFER OR 

SOLICITATION IS NOT QUALIFIED TO DO SO. NEITHER THE DELIVERY OF THIS OFFERING 

MEMORANDUM NOR ANY SALE MADE HEREUNDER SHALL, UNDER ANY CIRCUMSTANCES, 

CREATE ANY IMPLICATION THAT THERE HAS BEEN NO CHANGE IN OUR AFFAIRS SINCE THE 

DATE HEREOF. THIS OFFERING MEMORANDUM CONTAINS SUMMARIES OF CERTAIN 

PERTINENT DOCUMENTS, APPLICABLE LAWS, AND REGULATIONS. SUCH SUMMARIES ARE 

NOT COMPLETE AND ARE QUALIFIED IN THEIR ENTIRETY BY REFERENCE TO THE COMPLETE 

TEXTS THEREOF.  

 

PROSPECTIVE INVESTORS ARE NOT TO CONSTRUE THE CONTENTS OF THIS OFFERING 

MEMORANDUM AS LEGAL OR TAX ADVICE. EACH PROSPECTIVE INVESTOR SHOULD CONSULT 



iii 
 

HIS OR HER OWN COUNSEL, ACCOUNTANT AND OTHER ADVISORS AS TO LEGAL, TAX AND 

RELATED MATTERS PRIOR TO PURCHASING ANY SHARES OF CLASS AAA COMMON STOCK.  

 

MODE MOBILE, INC.  DOES NOT MAKE ANY EXPRESS OR IMPLIED REPRESENTATION OR 

WARRANTY AS TO THE ACCURACY OR COMPLETENESS OF THE INFORMATION CONTAINED IN 

THIS OFFERING MEMORANDUM OR IN ANY ADDITIONAL EVALUATION MATERIAL, WHETHER 

WRITTEN OR ORAL, MADE AVAILABLE IN CONNECTION WITH ANY FURTHER INVESTIGATION 

OF THE COMPANY. MODE MOBILE, INC. EXPRESSLY DISCLAIMS ANY AND ALL LIABILITY 

THAT MAY BE BASED UPON SUCH INFORMATION, ERRORS THEREIN OR OMISSIONS 

THEREFROM. ONLY THOSE PARTICULAR REPRESENTATIONS AND WARRANTIES, IF ANY, 

WHICH MAY BE MADE TO A PARTY IN A DEFINITIVE WRITTEN AGREEMENT REGARDING A 

TRANSACTION INVOLVING MODE MOBILE, INC., WHEN, AS AND IF EXECUTED, AND SUBJECT 

TO SUCH LIMITATIONS AND RESTRICTIONS AS MAY BE SPECIFIED THEREIN, WILL HAVE ANY 

LEGAL EFFECT. EXCEPT AS OTHERWISE EXPRESSLY PROVIDED TO THE CONTRARY IN 

WRITING, THIS OFFERING MEMORANDUM SPEAKS AS OF THE DATE HEREOF. NEITHER THE 

DELIVERY OF THIS OFFERING MEMORANDUM NOR ANY SALE OF CLASS AAA COMMON STOCK 

MADE HEREUNDER SHALL, UNDER ANY CIRCUMSTANCES, CREATE ANY IMPLICATION THAT 

THERE HAS BEEN NO CHANGE IN THE AFFAIRS OF BUILDING MODE MOBILE, INC.  AFTER THE 

DATE HEREOF.  

 

NO PERSON HAS BEEN AUTHORIZED TO GIVE ANY INFORMATION OR TO MAKE ANY 

REPRESENTATIONS OTHER THAN THOSE CONTAINED IN THIS OFFERING MEMORANDUM IN 

CONNECTION WITH THE OFFERING OF SECURITIES BEING MADE PURSUANT HERETO, AND IF 

GIVEN OR MADE, SUCH INFORMATION OR REPRESENTATIONS MUST NOT BE RELIED UPON AS 

HAVING BEEN AUTHORIZED BY MODE MOBILE, INC. WE HAVE NOT RETAINED ANY 

INDEPENDENT PROFESSIONALS TO COMMENT ON OR OTHERWISE PROTECT THE INTERESTS 

OF POTENTIAL INVESTORS. ALTHOUGH WE HAVE RETAINED OUR OWN COUNSEL, NEITHER 

SUCH COUNSEL NOR ANY OTHER INDEPENDENT PROFESSIONALS HAVE MADE ANY 

EXAMINATION OF ANY FACTUAL MATTERS HEREIN, AND POTENTIAL INVESTORS SHOULD 

NOT RELY ON OUR COUNSEL REGARDING ANY MATTERS HEREIN DESCRIBED. 

 

THERE IS NO MARKET FOR OUR SECURITIES AND THERE IS NO ASSURANCES A PUBLIC 

MARKET WILL EVER BE ESTABLISHED. PURCHASERS OF THE SECURITIES ARE NOT BEING 

GRANTED ANY REGISTRATION RIGHTS. A PURCHASE OF THE SECURITIES SHOULD BE 

CONSIDERED AN ILLIQUID INVESTMENT.  

 

THIS OFFERING MEMORANDUM IS SUBJECT TO AMENDMENT AND SUPPLEMENTATION AS 

APPROPRIATE. WE DO NOT INTEND TO UPDATE THE INFORMATION CONTAINED IN THE 

OFFERING MEMORANDUM FOR ANY INVESTOR WHO HAS ALREADY MADE AN INVESTMENT. 

WE MAY UPDATE THE INFORMATION CONTAINED HEREIN FROM TIME TO TIME AND PROVIDE 

SUCH UPDATED DOCUMENT TO POTENTIAL INVESTORS BUT WE UNDERTAKE NO OBLIGATION 

TO PROVIDE SUCH UPDATED DOCUMENTS TO AN INVESTOR WHO HAS ALREADY MADE HIS 

INVESTMENT.  

 

THIS OFFERING MEMORANDUM MAY CONTAIN FORWARD-LOOKING STATEMENTS AND 

INFORMATION RELATING TO, AMONG OTHER THINGS, THE COMPANY, ITS BUSINESS PLAN 

AND STRATEGY, AND ITS INDUSTRY. THESE FORWARD-LOOKING STATEMENTS ARE BASED ON 

THE BELIEFS OF, ASSUMPTIONS MADE BY, AND INFORMATION CURRENTLY AVAILABLE TO 

THE COMPANY’S MANAGEMENT. WHEN USED IN THE OFFERING MATERIALS, THE WORDS 
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“ESTIMATE,” “PROJECT,” “BELIEVE,” “ANTICIPATE,” “INTEND,” “EXPECT” AND SIMILAR 

EXPRESSIONS ARE INTENDED TO IDENTIFY FORWARD-LOOKING STATEMENTS, WHICH 

CONSTITUTE FORWARD LOOKING STATEMENTS. THESE STATEMENTS REFLECT 

MANAGEMENT’S CURRENT VIEWS WITH RESPECT TO FUTURE EVENTS AND ARE SUBJECT TO 

RISKS AND UNCERTAINTIES THAT COULD CAUSE THE COMPANY’S ACTUAL RESULTS TO 

DIFFER MATERIALLY FROM THOSE CONTAINED IN THE FORWARD-LOOKING STATEMENTS. 

INVESTORS ARE CAUTIONED NOT TO PLACE UNDUE RELIANCE ON THESE FORWARD-

LOOKING STATEMENTS, WHICH SPEAK ONLY AS OF THE DATE ON WHICH THEY ARE MADE. 

THE COMPANY DOES NOT UNDERTAKE ANY OBLIGATION TO REVISE OR UPDATE THESE 

FORWARD-LOOKING STATEMENTS TO REFLECT EVENTS OR CIRCUMSTANCES AFTER SUCH 

DATE OR TO REFLECT THE OCCURRENCE OF UNANTICIPATED EVENTS. 

 

INVESTING IN THE OUR CLASS AAA COMMON STOCK IS SPECULATIVE AND INVOLVES 

SUBSTANTIAL RISKS. YOU SHOULD PURCHASE THESE SECURITIES ONLY IF YOU CAN AFFORD 

A COMPLETE LOSS OF YOUR INVESTMENT. SEE THE  “RISK FACTORS” SECTION OF THIS 

OFFERING MEMORANDUM TO READ ABOUT THE MORE SIGNIFICANT RISKS YOU SHOULD 

CONSIDER BEFORE BUYING THE CLASS AAA COMMON STOCK OF OUR COMPANY. 

 

A COPY OF THIS OFFERING MEMORANDUM AND THE SUBSCRIPTION AGREEMENT SHALL BE 

DELIVERED TO EVERY PERSON SOLICITED TO BUY ANY OF THE SECURITIES HEREBY 

OFFERED, AT THE TIME OF THE INITIAL OFFER TO SELL. 

 

STATE NOTICES 

 

NOTICE TO RESIDENTS OF COLORADO 

 

THIS INFORMATION IS DISTRIBUTED PURSUANT TO AN EXEMPTION FOR SMALL OFFERINGS 

UNDER THE RULES OF THE COLORADO SECURITIES DIVISION. THE SECURITIES DIVISION HAS 

NEITHER REVIEWED NOR APPROVED ITS FORM OR CONTENT. THE SECURITIES DESCRIBED 

MAY ONLY BE PURCHASED BY “ACCREDITED INVESTORS” AS DEFINED BY RULE 501 OF SEC 

REGULATION D AND THE RULES OF THE COLORADO SECURITIES DIVISION. 

 

NOTICE TO RESIDENTS OF CONNECTICUT 

 

THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE BANKING 

COMMISSIONER OF THE STATE OF CONNECTICUT NOR HAS THE COMMISSIONER PASSED 

UPON THE ACCURACY OR ADEQUACY OF THE OFFERING. ANY REPRESENTATION TO THE 

CONTRARY IS UNLAWFUL. 

 

NOTICE TO RESIDENTS OF FLORIDA 

 

THE SECURITIES OFFERED HEREBY HAVE NOT BEEN REGISTERED UNDER THE FLORIDA 

SECURITIES ACT. EACH OFFEREE WHO IS A FLORIDA RESIDENT SHOULD BE AWARE THAT 

SECTION 517.061(11)(A)(5) OF THE FLORIDA SECURITIES AND INVESTOR PROTECTION ACT 

PROVIDES, IN RELEVANT PART, AS FOLLOWS: WHEN SALES ARE MADE TO FIVE OR MORE 

PERSONS IN FLORIDA, ANY SALE IN FLORIDA MADE PURSUANT TO SECTION 517.061(11) IS 

VOIDABLE BY THE PURCHASER IN SUCH SALE EITHER WITHIN THREE DAYS AFTER THE FIRST 

TENDER OF CONSIDERATION IS MADE BY THE PURCHASER TO THE ISSUER, AN AGENT OF THE 

ISSUER OR AN ESCROW AGENT OR WITHIN THREE DAYS AFTER THE AVAILABILITY OF THAT 
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PRIVILEGE IS COMMUNICATED TO SUCH PURCHASER, WHICHEVER OCCURS LATER. THE 

AVAILABILITY OF THE PRIVILEGE TO VOID SALES PURSUANT TO SECTION 517.061 OF THE 

FLORIDA ACT IS HEREBY COMMUNICATED TO EACH FLORIDA OFFEREE. 

 

NOTICE TO RESIDENTS OF GEORGIA 

THESE SECURITIES HAVE BEEN ISSUED OR SOLD IN RELIANCE ON PARAGRAPH (13) OF CODE 

SECTION 10- 5-9 OF THE “GEORGIA SECURITIES ACT OF 1973,” AND MAY NOT BE SOLD OR 

TRANSFERRED EXCEPT IN A TRANSACTION WHICH IS EXEMPT UNDER SUCH ACT OR 

PURSUANT TO AN EFFECTIVE REGISTRATION UNDER SUCH ACT. 

 

NOTICE TO RESIDENTS OF MARYLAND 

THE SECURITIES REPRESENTED BY THIS DOCUMENT HAVE BEEN ISSUED PURSUANT TO A 

CLAIM OF EXEMPTION FROM THE REGISTRATION PROVISIONS OF FEDERAL AND STATE 

SECURITIES LAWS AND MAY NOT BE SOLD OR TRANSFERRED WITHOUT COMPLIANCE WITH 

THE REGISTRATION PROVISIONS OF APPLICABLE FEDERAL AND STATE SECURITIES LAWS OR 

APPLICABLE EXEMPTIONS THEREFROM. 

 

NOTICE TO RESIDENTS OF NEW HAMPSHIRE 

NEITHER THE FACT THAT A REGISTRATION STATEMENT OR AN APPLICATION FOR A LICENSE 

HAS BEEN FILED WITH THE STATE OF NEW HAMPSHIRE NOR THE FACT THAT A SECURITY IS 

EFFECTIVELY REGISTERED OR A PERSON IS LICENSED IN THE STATE OF NEW HAMPSHIRE 

CONSTITUTES A FINDING BY THE NEW HAMPSHIRE SECRETARY OF STATE THAT ANY 

DOCUMENT FILED UNDER NEW HAMPSHIRE RSA 421-B IS TRUE, COMPLETE AND NOT 

MISLEADING. NEITHER ANY SUCH FACT NOR THE FACT THAT AN EXEMPTION OR EXCEPTION 

IS AVAILABLE FOR A SECURITY OR A TRANSACTION MEANS MERITS OR QUALIFICATIONS OF, 

OR RECOMMENDED OR GIVEN APPROVAL TO, ANY PERSON, SECURITY, OR TRANSACTION. IT 

IS UNLAWFUL TO MAKE, OR CAUSE TO BE MADE, TO ANY PROSPECTIVE PURCHASER, 

CUSTOMER, OR CLIENT ANY REPRESENTATION INCONSISTENT WITH THE PROVISIONS OF 

THIS PARAGRAPH. 

 

NOTICE TO RESIDENTS OF NEW MEXICO 

IN MAKING AN INVESTMENT DECISION, INVESTORS MUST RELY ON THEIR OWN 

EXAMINATION OF THE ISSUER AND THE TERMS OF THE OFFERING, INCLUDING THE MERITS 

AND RISK INVOLVED. THESE SECURITIES HAVE NOT BEEN RECOMMENDED BY ANY FEDERAL 

OR STATE SECURITIES COMMISSION OR REGULATORY AUTHORITY. FURTHERMORE, THE 

FOREGOING AUTHORITIES HAVE NOT CONFIRMED THE ACCURACY OR DETERMINED THE 

ADEQUACY OF THIS DOCUMENT. ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL 

OFFENSE. 

 

NOTICE TO RESIDENTS OF NEW YORK 

THIS IS NOT A FIRM OFFER IN THE STATE OF NEW YORK. NO FIRM OFFER MAY BE MADE IN 

NEW YORK, AND NO SUBSCRIPTION PAYMENT, DEPOSIT, OR SUBSCRIPTION COMMITMENT 

MAY BE RECEIVED UNLESS AN EXEMPTION IS GRANTED FROM THE FILING OF AN OFFERING 

STATEMENT OR PROSPECTUS UNDER NEW YORK LAW. THIS PRELIMINARY OFFERING 

LITERATURE IS SUBJECT TO REVISION AND AMENDMENT. 

 

NOTICE TO RESIDENTS OF NORTH DAKOTA 

THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE SECURITIES 
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COMMISSIONER OF THE STATE OF NORTH DAKOTA NOR HAS THE COMMISSIONER PASSED 

UPON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. ANY REPRESENTATION TO THE 

CONTRARY IS A CRIMINAL OFFENSE. 

 

NOTICE TO RESIDENTS OF OREGON 

IN MAKING AN INVESTMENT DECISION INVESTORS MUST RELY ON THEIR OWN 

EXAMINATION OF THE PERSON OR ENTITY CREATING THE SECURITIES AND THE TERMS OF 

THE OFFERING, INCLUDING THE MERITS AND RISKS INVOLVED. THESE SECURITIES HAVE 

NOT BEEN RECOMMENDED BY ANY FEDERAL OR STATE SECURITIES COMMISSION OR 

REGULATORY AUTHORITY. FURTHERMORE, THE FOREGOING AUTHORITIES HAVE NOT 

CONFIRMED THE ACCURACY OR DETERMINED THE ADEQUACY OF THIS DOCUMENT. ANY 

REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. THESE SECURITIES ARE 

SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE AND MAY NOT BE 

TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE SECURITIES ACT OF 1933, AS 

AMENDED, PURSUANT TO REGISTRATION OR EXEMPTION THEREFROM. INVESTORS SHOULD 

BE AWARE THAT THEY WILL BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS 

INVESTMENT FOR AN INDEFINITE PERIOD OF TIME. YOU WILL NOT BE ABLE TO TRANSFER 

OR RESELL THESE SECURITIES EXCEPT PURSUANT TO REGISTRATION UNDER THE FEDERAL 

SECURITIES ACT OF 1933 OR AN EXEMPTION FROM REGISTRATION IF AVAILABLE. 

CONSEQUENTLY, YOU MAY BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS 

INVESTMENT FOR AN INDEFINITE PERIOD OF TIME.  

 

NOTICE TO RESIDENTS OF PENNSYLVANIA 

ACCORDING TO SECTION 207(M)(2) OF THE PENNSYLVANIA SECURITIES ACT OF 1972: “IF YOU 

HAVE ACCEPTED AN OFFER TO PURCHASE THESE SECURITIES AND HAVE RECEIVED A 

WRITTEN NOTICE EXPLAINING YOUR RIGHT TO WITHDRAW YOUR ACCEPTANCE PURSUANT 

TO SECTION 207(M)(2) OF THE PENNSYLVANIA SECURITIES ACT OF 1972, YOU MAY ELECT, 

WITHIN TWO BUSINESS DAYS FROM THE DATE OF RECEIPT BY THE ISSUER OF YOUR 

BINDING CONTRACT OF PURCHASE OR, IN THE CASE OF A TRANSACTION IN WHICH THERE 

IS NO BINDING CONTRACT OF PURCHASE, WITHIN TWO BUSINESS DAYS AFTER YOU MAKE 

THE INITIAL PAYMENT FOR THE SECURITIES BEING OFFERED, TO WITHDRAW YOUR 

ACCEPTANCE AND RECEIVE A FULL REFUND OF ALL MONEYS PAID BY YOU. YOUR 

WITHDRAWAL OF ACCEPTANCE WILL BE WITHOUT ANY FURTHER LIABILITY TO ANY 

PERSON. TO ACCOMPLISH THIS WITHDRAWAL, YOU NEED ONLY SEND A WRITTEN NOTICE 

(INCLUDING A NOTICE BY FACSIMILE OR ELECTRONIC MAIL) TO THE ISSUER (OR 

PLACEMENT AGENT IF ONE IS LISTED ON THE FRONT PAGE OF THE OFFERING 

MEMORANDUM) INDICATING YOUR INTENTION TO WITHDRAW. 

 

NOTICE TO RESIDENTS OF SOUTH CAROLINA 

THESE SECURITIES ARE OFFERED PURSUANT TO A CLAIM OF EXEMPTION UNDER ONE OR 

MORE SECURITIES ACTS. IN MAKING AN INVESTMENT DECISION INVESTORS MUST RELY ON 

THEIR OWNEXAMINATION OF THE PERSON OR ENTITY CREATING THE SECURITIES AND THE 

TERMS OF THE OFFERING, INCLUDING THE MERITS AND RISKS INVOLVED. THESE 

SECURITIES HAVE NOT BEEN RECOMMENDED BY ANY FEDERAL OR STATE SECURITIES 

COMMISSIONER OR REGULATORY AUTHORITY. FURTHERMORE, THE FOREGOING 

AUTHORITIES HAVE NOT CONFIRMED THE ACCURACY OR DETERMINED THE ADEQUACY OF 

THIS DOCUMENT. ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. 

THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE 

AND MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE 

SECURITIES ACT OF 1933, AS AMENDED, AND THE APPLICABLE STATE SECURITIES LAWS, 

PURSUANT TO REGISTRATION OR EXEMPTION THEREFROM. INVESTORS SHOULD BE AWARE 

THAT THEY WILL BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS INVESTMENT FOR 

AN INDEFINITE PERIOD OF TIME. 

 

NOTICE TO RESIDENTS OF TENNESSEE 
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IN MAKING AN INVESTMENT DECISION INVESTORS MUST RELY ON THEIR OWN 

EXAMINATION OF THE ISSUER AND THE TERMS OF THE OFFERING, INCLUDING THE MERITS 

AND RISKS INVOLVED.THESE SECURITIES HAVE NOT BEEN RECOMMENDED BY ANY 

FEDERAL OR STATE SECURITIES COMMISSION OR REGULATORY AUTHORITY. 

FURTHERMORE, THE FOREGOING AUTHORITIES HAVE NOT CONFIRMED THE ACCURACY OR 

DETERMINED THE ADEQUACY OF THIS DOCUMENT. ANY REPRESENTATION TO THE 

CONTRARY IS A CRIMINAL OFFENSE. 

 

THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE 

AND MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE 

SECURITIES ACT OF 1933, AS AMENDED, AND THE APPLICABLE STATE SECURITIES LAWS, 

PURSUANT TO REGISTRATION OR EXEMPTION THEREFROM. INVESTORS SHOULD BE AWARE 

THAT THEY MAY BE REQUIRED TO BEAR THE FINANCIAL RISK OF THIS INVESTMENT FOR AN 

INDEFINITE PERIOD OF TIME. 

 

NOTICE TO RESIDENTS OF VERMONT 

(I) INVESTMENT IN THESE SECURITIES INVOLVES SIGNIFICANT RISKS AND IS SUITABLE 

ONLY FORPERSONS WHO HAVE NO NEED FOR IMMEDIATE LIQUIDITY IN THEIR 

INVESTMENT AND WHO CAN BEAR THE ECONOMIC RISK OF A LOSS OF THEIR ENTIRE 

INVESTMENT. INVESTORS SHOULD BE AWARE THAT THEY MAY BE REQUIRED TO BEAR THE 

FINANCIAL RISKS OF THIS INVESTMENT FOR AN INDEFINITE PERIOD OF TIME. 

 

(II) IN MAKING AN INVESTMENT DECISION INVESTORS MUST RELY ON THEIR OWN 

EXAMINATION OF THE ISSUER AND THE TERMS OF THE OFFERING INCLUDING THE MERITS 

AND RISKS INVOLVED. THESE SECURITIES HAVE NOT BEEN RECOMMENDED BY ANY 

FEDERAL OR STATE SECURITIES COMMISSION OR REGULATORY AUTHORITY. 

FURTHERMORE, THE FOREGOING AUTHORITIES HAVE 

NOT CONFIRMED THE ACCURACY OR DETERMINED THE ADEQUACY OF THIS DOCUMENT. 

ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. 

 

(III) THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE 

AND MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE 

SECURITIES ACT OF 1933 AND THE VERMONT SECURITIES ACT, PURSUANT TO 

REGISTRATION OR EXEMPTION THEREFROM. 

 

NOTICE TO RESIDENTS OF VIRGINIA 

 

THE SECURITIES REPRESENTED BY THIS DOCUMENT HAVE BEEN ISSUED PURSUANT TO A 

CLAIM OF EXEMPTION FROM THE REGISTRATION OR QUALIFICATION PROVISIONS OF 

FEDERAL AND STATE SECURITIES LAWS AND SHALL NOT BE SOLD OR TRANSFERRED 

WITHOUT COMPLIANCE WITH THE REGISTRATION OF QUALIFICATION PROVISIONS OF 

APPLICABLE FEDERAL AND STATE SECURITIES LAWS OR APPLICABLE EXEMPTIONS 

THEREFROM.  

 

FOR ALL NON-U.S. INVESTORS  

NO ACTION HAS BEEN OR WILL BE TAKEN IN ANY JURISDICTION OUTSIDE THE UNITED 

STATES OF AMERICA THAT WOULD PERMIT AN OFFERING OF THE SECURITIES, OR 

POSSESSION, OR DISTRIBUTION OF OFFERING MATERIAL IN CONNECTION WITH THE ISSUE 

OF THE SECURITIES, IN ANY COUNTRY OR JURISDICTION WHERE ACTION FOR THAT 

PURPOSE IS REQUIRED. IT IS THE RESPONSIBILITY OF ANY PERSON WISHING TO PURCHASE 

THE SECURITIES TO SATISFY HIMSELF OR HERSELF AS TO FULL OBSERVANCE OF THE LAWS 

OF ANY RELEVANT TERRITORY OUTSIDE THE UNITED STATES OF AMERICA IN CONNECTION 

WITH ANY SUCH PURCHASE, INCLUDING OBTAINING ANY REQUIRED GOVERNMENTAL OR 

OTHER CONSENTS OR OBSERVING ANY OTHER APPLICABLE FORMALITIES. 
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YOUR INVESTMENT WILL BE DENOMINATED IN UNITED STATES DOLLARS ($) AND, 

THEREFORE, WILL BE SUBJECT TO ANY FLUCTUATION IN THE RATE OF EXCHANGE 

BETWEEN UNITED STATES DOLLARS ($), THE CURRENCY OF YOUR OWN JURISDICTION AND 

THE CURRENCY OF THE JURISDICTION IN WHICH ANY FUND PORTFOLIO ASSET OPERATES 

OR GENERATES INVESTMENT PROCEEDS, AS APPLICABLE. SUCH FLUCTUATIONS MAY HAVE 

AN ADVERSE EFFECT ON THE VALUE, PRICE OR INCOME OF YOUR INVESTMENT. 

 

ADDITIONAL NOTICES 

 

Engagement Agreement with ODB. We are currently party to an offering listing agreement, as effective as of 

January 5, 2024 (the “Engagement Agreement”), with ODB, who has agreed to provide certain offering facilitation 

services, including executing and delivering evidence of the shares of Class AAA Common Stock sold in this 

Offering to each Investor and the use of the Platform. ODB has made no commitment to purchase all or any part of 

the Securities. The term of the Engagement Agreement is described in the “Plan of Distribution” section of this 

Offering Memorandum. 

 

Potential Conflicts of Interest. This Offering Memorandum does not purport to identify all conflicts of interest. 

ODB Broker LLC or its affiliates, from time to time, may enter into other transactions not specifically described in 

this Offering Memorandum with affiliates, officers, managers, members, employees, agents and representatives. 

Republic Capital Advisers LLC (“Republic Capital”) an affiliate of ODB and an SEC registered investment adviser 

may advise vehicles that have invested in securities issued by the Company. Those investments may be of a different 

class or type, with different rights and preferences, than those offered herein. Those other vehicles may have rights 

of first refusal, preemptive rights, voting rights or other rights in respect of the investment. Further, OpenDeal Portal 

LLC dba Republic (“Republic Funding Portal”) an affiliate of ODB and an SEC registered crowdfunding portal may 

hold securities issued by the Company earned as a commission for securities crowdfunding services. Those 

investments may be of a different class or type, with different rights and preferences, than those offered herein. 

 

Closing Requirements. In order to complete the closing process in this Offering, each Purchaser will be required to 

complete such documentation as may be requested by ODB on behalf of the Company, which may include, without 

limitation: (1) the execution and delivery of a stock purchase agreement; (2) completion of purchaser qualification 

requirements (status as an Accredited Investor under Regulation D and KYC/AML or KYB (if applicable) screening 

requirements; (3) clearance from ODB’s regulation best interest requirements (collectively, the “Closing 

Requirements”). The proceeds of this Offering will be disbursed to the Company intermittently throughout the 

closing process, provided that all applicable Closing Requirements associated with such proceeds must be satisfied 

prior to disbursement. 
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WHERE YOU CAN OBTAIN MORE INFORMATION 
 

This Offering Memorandum contains limited information on the Company. While we believe the information 

contained in the Offering Memorandum is accurate, such documents are not meant to contain an exhaustive discussion 

regarding the Company. We cannot guarantee a prospective investor that the abbreviated nature of the Offering 

Memorandum will not omit to state a material fact, which a prospective investor may believe to be an important factor 

in determining if an investment in our Class AAA Common Stock offered hereby is appropriate for such investor. As 

a result, prospective investors are required to undertake their own due diligence of the Company, our current and 

proposed business and operations, our management, and our financial condition to verify the accuracy and 

completeness of the information we are providing in this Offering Memorandum. An investment in our Class AAA 

Common Stock pursuant to this Offering Memorandum is suitable only for investors who have the knowledge 

and experience to independently evaluate the Company, our business, and prospects. 
 

Prospective investors may make an independent examination of our books, records and other documents to the extent 

an investor deems it necessary and should not rely on us or any of our employees or agents with respect to judgments 

relating to an investment in the company.  

 

EACH PROSPECTIVE INVESTOR WILL BE GIVEN AN OPPORTUNITY TO ASK QUESTIONS OF, AND 

RECEIVE ANSWERS FROM, MANAGEMENT OF THE COMPANY CONCERNING THE TERMS AND 

CONDITIONS OF THIS OFFERING AND TO OBTAIN ANY ADDITIONAL INFORMATION, TO THE 

EXTENT THE COMPANY POSSESSES SUCH INFORMATION OR CAN ACQUIRE IT WITHOUT 

UNREASONABLE EFFORTS OR EXPENSE, AS NECESSARY TO VERIFY THE ACCURACY OF THE 

INFORMATION CONTAINED IN THIS IOM.  

 

Each offeree may, if he, she or it so desires, make inquiries of appropriate members of our management with respect 

to our business or any other matters set forth herein, and may obtain any additional information which such person 

deems to be necessary in order to verify the accuracy of the information contained in the Offering Memorandum (to 

the extent that we possess such information or can acquire it without unreasonable effort or expense).  

 

Any such inquiries or requests for additional information or documents should be made in writing to us, addressed as 

follows:  

Mode Mobile, Inc. 

One East Erie Street, Suite 525 

Chicago, IL 60611 

Attention: Investor Relations 

Email: invest@modemobile.com
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OFFERING SUMMARY 
  

Overview 

 

Mode Mobile, Inc. was founded in 2015 as a Limited Liability Company with a mission to provide people around the 

world with income and saving opportunities through their everyday mobile activities. Mode Mobile was previously 

known as Nativ Mobile, Inc. before it changed its name to Mode Mobile, Inc. in 2022. Prior to that, the Company was 

originally founded as Nativ Mobile, LLC before a name change and conversion a Delaware corporation in 2021. The 

Company aims to unlock the full potential of the world’s most accessible income-generating asset, the smartphone, 

currently sitting untapped in the pockets of over 7 billion global consumers. These consumers spend 4 trillion hours per 

year on their smartphones and we believe this presents a massive opportunity to turn people’s phones into income 

streams, just like Uber and Airbnb did with cars and homes. At Mode, we enable customers to earn and save money 

directly from the things they already do – like playing games, listening to music, watching videos, and even charging and 

unlocking their phones. 

 

The Offering 

 

The Offering will be conducted via www.republic.com (the “Platform”) which is operated for the benefit of OpenDeal 

Broker LLC dba Capital R (“ODB”). ODB is a registered FINRA/SEC broker dealer. Each investor will be required to 

electronically deliver to the Company a fully completed, dated and signed copy of the Subscription Agreement through 

Platform, together with any (i) exhibits and (ii) documents requested by the Company an d its agents, including ODB and 

its representatives, for the purpose of satisfying the Company and ODB’s accreditation, customer identification and due 

diligence obligations prior to the termination of the offering and send full payment of any consideration to the Company 

to effect its purchase of the shares of Class AAA Common Stock. Investors will not be provided wire instructions until 

completion of ODB’s know your customer (KYC), anti-money laundering (AML), and Reg BI policies, as well as 

verification of accredited investor status, after which Investors may send full payment of any consideration to the 

Company. See “Plan of Distribution” for more details of our arrangement with ODB. 

  

    

Issuer  Mode Mobile, Inc., a Delaware corporation  

Purchaser An accredited investor, as that term is defined under the rules and regulations of the 

Securities Act of 1933, as amended (a “Purchaser” or “Investor”). 

Securities being 

offered 

 

Class AAA Common Stock 

 

Offering Price 

 

$0.16 per share 

Offering Amount 

 

Up to $1,000,000, or 6,250,000 shares of Class AAA Common Stock. There is no 

minimum dollar amount of Class AAA Common Stock that must be sold for this offering 

to close. 

 

Minimum and 

Maximum 

Investment 

Amounts  

The minimum investment amount per investor is $2,500, or 15,625 shares of Class AAA 

Common Stock. There is no maximum investment amount per investor. The minimum 

investment amount is subject to adjustment in the Company’s sole discretion. The 

Company and ODB reserves the right to reject any proposed investment in part or in its 

entirety in their sole discretion. No assurance can be given that each Purchaser 

that wishes to participate in the Offering will be able to do so, or to do so at the 

level at which such Purchaser desires. 

 

Voting Rights 

 

The Class AAA Common Stock do not have any voting rights. 

http://www.republic.com/
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Dividend Rights Holders of the Company’s Class AAA Common Stock are entitled to certain dividends 

as declared by the Board from time to time. The Company has no intention of declaring 

dividends to holders of the Company’s Class AAA Common Stock. 

 

   

   

Minimum value 

of Class AAA 

Common Stock 

to be sold in this 

Offering: 

  

  There is no minimum dollar amount of Class AAA Common Stock that must 

be sold for this offering to close. 

   

Offering Period:   The Offering will terminate at the earlier of the date at which the maximum 

offering amount has been sold, and the date at which the Offering is earlier 

terminated by the Company, in its sole discretion.  

 

Exemption:  Rule 506(c) of Regulation D under the Securities Act of 1933, as amended 

(the “Securities Act”). 

 

Placement 

Agent (and 

Placement 

Agent 

Commission): 

 The Company has engaged OpenDeal Broker LLC dba the Capital R 

(“ODB”) to provide a landing page for the Company’s Offering and perform 

related services, including broker-dealer services. We have agreed to pay 

ODB a cash commission of six percent (6.0%) the dollar value of the 

Securities sold to Investors pursuant to the Offering (the “ODB Cash 

Commission”). We have also agreed to pay ODB a securities commission 

equivalent to 1.0% of the dollar value of Securities sold in this Offering. Non-

accountable expenses shall be limited to one-half percent (0.5%) of the 

Offering’s proceeds to ODB. 

 

Use of Proceeds  The intended use of the proceeds by the company from this Offering is set 

forth in the “Use of Proceeds” section of this Offering Memorandum. 

 

Other  This summary is intended as an outline of certain of the material 

terms of this Offering and the Class AAA Common Stock and does not 

purport to summarize all of the conditions, covenants, representations, 

warranties and other provisions that would be contained in definitive 

documentation for the Class AAA Common Stock (i.e. the Company’s 

certificate of incorporation), nor does it contain all of the material terms of 

this Offering as described elsewhere in this Offering Memorandum. 
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COMPANY OVERVIEW 
 

As used in this Offering Memorandum, unless the context otherwise requires, the terms “Company”, “Mode”, “we”, “our” and “us” 

refer to Mode Mobile, Inc. and Current (Gibraltar) Limited on a consolidated basis, unless the context indicates otherwise. 

  

Company Operations & Product Overview 

  

Mode Mobile, Inc. was founded in 2015 as a Limited Liability Company by Dan Novaes, CEO, and Kiran Panesar, CTO, with a 

mission to provide people around the world with income and saving opportunities through their everyday mobile activities. Mode 

Mobile was previously known as Nativ Mobile, Inc. before a name change in 2022, and prior to that, was originally founded as 

Nativ Mobile, LLC before a name change in 2021. The Company aims to unlock the full potential of the world’s most accessible 

income-generating asset, the smartphone, currently sitting untapped in the pockets of over 7 billion global consumers. These 

consumers spend 4 trillion hours per year on their smartphones and we believe this presents a massive opportunity to turn 

people’s phones into income streams, just like Uber and Airbnb did with cars and homes. At Mode, we enable customers to earn 

and save money directly from the things they already do – like playing games, listening to music, watching videos, and even 

charging and unlocking their phones. 

  

Products 

  

The Company’s Mode Earn App enables users the ability to earn rewards on a single platform for interacting with digital content 

on their smartphones. Mode Mobile drives user engagement and monetizes user activity primarily through digital marketing revenue 

from advertising partners. The Company shares a portion of generated revenue with users and also facilitates earnings and savings 

for users directly from advertising brands. Since 2019 Mode has generated nearly $50 million in revenue from advertisers, with 

2022 revenue reflecting more than 150x growth from 2019, even while still in beta. 

  

Mode Mobile also offers the Mode EarnPhone which is a smartphone embedded with the Company’s EarnOS software for a more 

integrated and enhanced earnings experience. The ModePhone’s software is similar to the Mode Earn App, but includes more 

functionality and lives in the form of an Operating System.  The Mode EarnPhone has all the specs one would want from a phone 

– like a triple lens camera, fingerprint and face ID, and a 6.52 inch HD screen, but unlike other smartphones, it was developed to 

make money for its user. The Mode EarnPhone is available at www.modephone.com and a variety of online retailers in the United 

States such as Amazon, Walmart, and Best Buy. We are currently growing our subscription channels, as well as partnerships with 

major telecom carriers, while also turning towards international expansion. 

  

In 2023, the Company launched a new subscription software product, called the Mode Earn Club, whereby our users pay a monthly 

fee for access to our rewards ecosystem.  In this new product, the Company keeps 100% of the subscription revenue and the user 

keeps 100% of all rewards they earn.  This product is still in testing phase and may change over time based on its performance with 

our existing user base and in the market.  

  

Trademarks 

  

The Company has protected its Trademarks, which is a key part of its business operations and overall corporate strategy. A summary 

of its Trademarks can be found below: 

  

  

Name   Status   Number   Filing Date 

Earn As You Go   Live   90072702   July 24, 2020 

Earn As You Go: Activate Earn Mode   Live   90072727   July 24, 2020 

Earn OS   Live   97021733   September 10, 2021 

Earn UI   Live   97023073   September 21, 2021 

Mode Logo   Live   90815642   July 7, 2022  

The Phone that Pays   Live   90823313   July 12, 2021 

http://www.modephone.com/
http://www.modephone.com/
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Earn Mode   Live   97023080   September 21, 2021 

Mode Earn App   Live   97177172   December 17, 2021 

Earn App   Live   97177401   December 17, 2021 

Mode Earn Phone   Live   97178560   December 17, 2021 

Mode Earn OS   Live   97181074   December 20, 2021 

  

Key Suppliers 

  

The Company sources its EarnPhone from  a manufacturer based in China.  The Company does not have an exclusive relationship 

with this supplier and can easily source new partners to manufacture the EarnPhone. 

 

Competition 

  

The market for rewards-based mobile apps continues to grow and evolve with numerous companies offering consumers the ability 

to earn cash-back and rewards for various online activities. Competitors include Fetch Rewards, Ibotta, Rakuten, and Swagbucks. 

Mode Mobile offers an integrated hardware and software solution, the Mode EarnPhone, that rewards users for everyday mobile 

activities on their smartphones.    

  

While the majority of smartphone manufacturers do not offer an integrated rewards-based operating system like the EarnOS, we do 

also view smartphone manufacturers like Apple, Samsung, Nokia, and others as indirect competitors to the Mode EarnPhone. 

  

Customers 

  

Our customer base is comprised of over 40,000,000 users spread across over 150 countries, who have downloaded the Mode Earn 

App or purchased the Mode EarnPhone.  To date, our users and customers have earned over $150,000,000 in rewards by interacting 

with our technology.  The Company typically acquires customers by advertising on social media and search channels such as Google 

and Meta (Facebook and Instagram).  

  

The Company also counts members of its Mode Earn Club as customers, each of which pay anywhere from $1 to $20 per month to 

be a member of the Club and earn additional savings and benefits. 

  

The Company also sells its EarnPhone through certain third party retailers, which then sell the EarnPhone to their customers.  These 

third-party retailers include BestBuy, Amazon, Walmart, Newegg, Adorama, Groupon, Mason, Dailysteals, eBay, Reebelo, and 

UnbeatableSale.  The Company uses an in-house business development team, led by its CEO, to acquire new retailers and 

distribution channels. 

  

The Company also views its advertising partners as customers.  The Company has agreements with these advertising partners 

whereby the partners pay the Company based on how the Company’s customers and users interact with various websites and mobile 

applications.  No single advertising partner makes up more than 15% of the Company’s advertising revenue. 

  

Current (Gibraltar) Limited & Token Issuance 

  

The Company also has a wholly-owned subsidiary, Current (Gibraltar) Limited (“CGL”), a Gibraltar company organized in 2018. 

The Company owns 100% of the voting shares and 0% of the economic interest in CGL. CGL was organized to develop a rewards 

network and protocol, the purpose of which was intended to be used as a rewards distribution mechanism for Mode Mobile and its 

user base (the “$CRNC Network”). In order to build out this network, the Company, via CGL, conducted and completed a security 

token offering pursuant utilizing exemptions from registration under the Securities Act provided by Rule 506(b) of Regulation D 

and Regulation S to non-US investors. In that offering, CGL offered $CRNC tokens to investors in consideration for their 

investments. The proceeds from the token offering was approximately $26 million, which was to be used to build out the $CRNC 

Network. Due to a disclosed delay in delivering tokens to investors resulting from regulatory uncertainties associated with 

blockchain and cryptocurrency projects, the investments were executed pursuant to “Simple Agreement(s) for Future Tokens” 

(“SAFTs”), which, among other things, contemplated the Company delivering $CRNC tokens to investors in advance of the $CRNC 

Network launch. The obligations to these SAFT holders are described more fully in the “Securities Being Offered – Simple 

Agreement for Future Tokens” section. 
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The buildout and launch of the $CRNC Network will be carried out by a foundation established by CGL. The Company expects 

the foundation to be established, and the $CRNC Network to be built, in Q1 2024. At such time, all obligations due from the 

Company to $CRNC token holders (including obligations of the Company set forth in the SAFTs) will cease. By virtue of the 

creation of the foundation, control over the governance of the $CRNC tokens will transfer from the Company to token holders. The 

Company will have no financial responsibility for the operation of the foundation. 

 

Employees 

  

The company currently has 16 full-time employees, 34 full-time contractors, and 4 part-time contractors.  These employees are 

spread out across 19 countries.  40% of the Company’s employees are based in the United States and all of the Company’s Officers 

are based in the United States. 

 

Regulation 

  

By virtue of handling our user’s data, we are subject to numerous statutes related to data privacy, and additional legislation and 

regulation should be anticipated in every jurisdiction in which we operate. Example federal (US) and European statutes we could 

be subject to are: 

  

GDPR 

  

The EU-wide General Data Protection Regulation imposes onerous accountability obligations requiring data controllers and 

processors to maintain a record of their data processing and policies. It requires data controllers to implement more stringent 

operational requirements for processors and controllers of personal data, including, for example, transparent and expanded 

disclosure to data subjects (in a concise, intelligible and easily accessible form) about how their personal information is to be used, 

imposes limitations on retention of information, increases requirements pertaining to health data and pseudonymized (i.e., key-

coded) data, introduces mandatory data breach notification requirements, and sets higher standards for data controllers to 

demonstrate that they have obtained valid consent for certain data processing activities. Fines for non-compliance with the GDPR 

will be significant—the greater of €20 million or 4% of global turnover. 

  

ePrivacy Directive 

  

The ePrivacy directive sets out the rules relating to the processing of personal data across public communications networks. This 

directive requires business to ensure consent requests are made and that consent is received from the user before the use of cookies 

is made. Businesses must communicate the privacy rules with accurate and specific information regarding the data contained in the 

cookie. Information must be communicated before the consent requests are made, in plain language. Organizations must ensure that 

users are able to withdraw consent in the same simple manner as the initial consent request. 

  

CRPA and CCPA 

  

The CRPA and CCPA define and establish various rights that consumers residing in California have over the privacy of their data 

along with the responsibilities of businesses when collecting personal information. It requires businesses that control the collection 

of consumers’ personal information to inform them of the category, purpose and duration the business intends to retain such 

information. It lists the consumers’ right to correct their data and have their data deleted. Customers may also exercise their right 

to limit the sale or sharing of their personal or sensitive personal information. Fines for non-compliance can range from $100 to 

$750 per consumer per incident. Additionally, in certain cases the California Privacy Protection Agency may impose administrative 

fines ranging from $2,500 to $7,500 for each violation. 
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RISK FACTORS 

  

Risks Related To Our Company 

 

We have a limited operating history upon which to evaluate our performance and have generated minimal profits and net 

income. 

While we were incorporated in 2015, we still have a limited operating history and have yet to consistently generate operating 

profits or net income. We have been generating revenue since 2020, but we also continue to iterate on our products and 

technology and as such, cannot guarantee that our prior operating history will be indicative of our future operating results, or 

future products will be able to consistently generate revenue and operating profits. 

  

If the Company cannot raise sufficient funds, it will not succeed.  

The Company is seeking to raise over $30,000,000 through multiple fundraises in the next 12 months.  Even if all of this capital is 

raised, the Company is likely to need additional funds in the future in order to grow, and if it cannot raise those funds for 

whatever reason, including reasons relating to the Company itself or to the broader economy, it may not survive. If the Company 

manages to raise only the minimum amount of funds sought, it will have to find other sources of funding for some of the plans 

outlined in “Use of Proceeds.” 

  

Any valuation at this stage is difficult to assess. 

The valuation for the Offering was established by the Company. Unlike listed companies that are valued publicly through market-

driven stock prices, the valuation of private companies, especially startups, is difficult to assess and you may risk overpaying for 

your investment. 

  

Our subsidiary conducted a token offering which may open us up to future regulatory action or litigation. 

In 2018, our Gibraltar-based subsidiary, Current (Gibraltar) Limited, conducted and completed a token offering where we offered 

$CRNC tokens to investors in consideration for their investments, the proceeds of which are to be used to build out a rewards 

earning system.  The token offering was an offering of securities pursuant to Rule 506(b) of Regulation D.  There is a chance that 

we may not be able to develop the rewards earning system and that the holders of the $CRNC token may pursue litigation against 

us.  Additionally, if the SEC or other regulatory bodies determine that the token offering constituted the sale of securities without 

proper registration or compliance with applicable exemptions, the Company may face regulatory enforcement actions, fines, and 

legal proceedings. Such actions could result in significant financial and reputational harm, as well as diversion of management 

resources to address regulatory compliance matters. Investors should be aware that regulatory scrutiny and legal challenges in the 

cryptocurrency space are ongoing, and adverse regulatory outcomes could materially and adversely affect the Company's 

operations and financial condition. The Company may also be required to undertake remedial measures, cease certain activities, 

or restructure its operations to comply with securities laws, which could further impact its business and financial performance. 

  

The Company depends on key personnel and faces challenges recruiting needed personnel. 

The Company’s future success depends on the efforts of a small number of key personnel. These key personnel include our Chief 

Executive Officer, Dan Novaes, and our Chief Technology Officer, Kiran Panesar.  In addition, due to its limited financial 

resources and the specialized expertise required across marketing, business development, and product development, it may not be 

able to recruit the individuals needed for its business needs. There can be no assurance that the Company will be successful in 

attracting and retaining the personnel the Company requires to operate and be innovative. 

  

Competitors may be able to call on more resources than the Company. 

While the Company believes that its platform and product are unique, it is not the only way that its customers and user base can 

earn supplemental income.  Additionally, competitors may replicate our business ideas and produce directly competing products. 

These competitors may be better capitalized than us, which would give them a significant advantage. 

  

Our new products and services could fail to achieve market acceptance. 
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Our future success is partially based on an assumption that our new products will be able to gain traction in the marketplace.  It is 

possible that these new products will fail to gain market acceptance for any number of reasons. If our products fail to achieve 

significant traction and acceptance in the marketplace, this could materially and adversely impact the value of your investment. 

  

Expansion of our platform to a larger number of users will pose challenges. 

As the number of customers using our platform grows, we will face challenges associated with managing our growth. For 

example, we may need to license rights from content developers. There is no guarantee that we will be able to license such rights 

at prices that are advantageous to the Company. 

  

The Company is vulnerable to hackers and cyber-attacks. 

As an internet-based business, we may be vulnerable to hackers who may access the data of the users of our platform. Further, 

any significant disruption in service on Mode Mobile or in its computer systems could reduce the attractiveness of the platform 

and result in a loss of investors and users interested in using our platform. Further, we rely on a third-party technology provider to 

provide some of our back-up technology. Any disruptions of services or cyber­attacks either on our technology provider or on 

Mode Mobile could harm our reputation and materially negatively impact our financial condition and business. 

  

Any breach of our users’ data could impose liability upon the Company. 

If we or third parties with which we do business were to fall victim to successful cyber-attacks or experience other cybersecurity 

incidents, including the loss of individually identifiable customer or other sensitive data, we may incur substantial costs and suffer 

other negative consequences, which may include liability for harms caused to our users from such a breach, or increased 

cybersecurity and other insurance premiums. 

  

Risks Related to the Securities in this Offering 

  

There is no current market for any shares of the Company's stock. 

There is no formal marketplace for the resale of the Company’s Class AAA Common Stock being sold in this Offering. Investors 

should assume that they may not be able to liquidate their investment for some time or be able to pledge their shares as collateral. 

The Company currently has no plans to list any of its shares on any OTC or similar exchange. It is also unlikely that the Company 

will ever go public or get acquired by a bigger company. That means the money you paid for these securities could be tied up for a 

long time. 

  

We have not set a minimum offering amount for this Offering. 

We have not set a minimum offering amount for this Offering and funds received will not be deposited into a third-party escrow 

account prior to their release to the Company. This means that we will accept and have access to funds as they are received, but we 

may never raise enough to execute the business plan or even cover the costs of the Offering. 

  

Our Company is controlled by few shareholders. 

A substantial majority of the Company’s outstanding voting securities are held by one shareholder, who can therefore exert 

significant control over the Company. There are no guarantees that the position of this shareholder will always coincide with the 

opinion and interests of the other shareholders of the Company. 

  

Investors in this Offering are purchasing Securities with No Voting Rights. 

The Class AAA Common Stock that we are offering to investors in this offering has no voting rights. This means that you will 

have no rights in dictating on how the Company will be run. You are trusting in management discretion in making good business 

decisions that will grow your investment. 

  

The Company has issued and outstanding shares of preferred stock with rights superior to those of the Class AAA 

Common Stock being offered in this Offering, including a liquidation preference. 

The Company has Series Seed Preferred Stock issued and outstanding that entitles its holders to a liquidation preference in the 

event of any voluntary or involuntary liquidation, dissolution or winding up of the Company or certain other events (such as, but 

not limited to, a merger, reorganization or consolidation). In such an event, the holders of shares of Series Seed Preferred Stock 

then outstanding will be entitled to be paid out of the assets of the Company available for distribution to its stockholders before 
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any payment will be made to the holders of any classes of the Company’s Common Stock by reason of their ownership thereof, an 

amount per share equal to the greater of (i) the Series Seed Original Issue Price (which is currently is $0.01345679), plus any 

dividends declared but unpaid thereon, or (ii) such amount per share as would have been payable had all shares of Series Seed 

Preferred Stock been converted into Common Stock immediately prior to such event. As such, it is possible that, in such a 

liquidation event, investors in this Offering would not receive any distributions of cash or other assets from the Company. See 

“Securities Being Offered” for more information on the liquidation preference. 

Our potential issuance of Bonus Shares may result in a discounted offering price being paid by certain investors in this 

Offering. 

Certain investors may be entitled to Bonus Shares in this Offering. These shares will immediately dilute the value of your shares. 

Therefore, the value of shares of investors who pay the full price in this Offering will be diluted by investments made by investors 

entitled to these shares. Investors may also suffer immediate dilution if they qualify for a lesser amount of Bonus Shares, if other 

investors qualify for greater Bonus Share incentives. 

There is no guarantee of return on investment. 

There is no assurance that a purchaser will realize a return on its investment or that it will not lose its entire investment. For this 

reason, you should not invest in this Offering if you are unable to withstand losing your entire investment. Each purchaser should 

read this Offering Memorandum  and all exhibits carefully and should consult with its own attorney and business advisor prior to 

making any investment decision. 

The Company’s management has discretion as to use of proceeds. 

The proceeds from this Offering will be used for the purposes described under “Use of Proceeds.” The Company reserves the 

right to use the funds obtained from this Offering for other similar purposes not presently contemplated which it deems to be in 

the best interests of the Company and its investors in order to address changed circumstances or opportunities. As a result of the 

foregoing, the success of the Company will be substantially dependent upon the discretion and judgment of management with 

respect to application and allocation of the net proceeds of this Offering. Investors for the Class AAA Common Stock hereby will 

be entrusting their funds to the Company’s management, upon whose judgment and discretion the investors must depend. 

  

The Company’s future fundraising may affect the rights of investors. 

In order to expand, the Company is likely to raise funds again in the future, either by offerings of securities or through borrowing 

from banks or other sources. The terms of future capital raising, such as loan agreements, may include covenants that give 

creditors greater rights over the financial resources of the Company.  

  

Our valuation and our Offering price have been established internally and are difficult to assess. 

The Company has set the price of its Class AAA Common Stock at $0.16 per share. Valuations for companies at this stage are 

generally purely speculative. Our valuation has not been validated by any independent third party and may decrease precipitously 

in the future. It is a question of whether you, the investor, are willing to pay this price for a percentage ownership of a start-up 

company. The issuance of additional shares of Common Stock, or additional option grants may dilute the value of your holdings.  

You should not invest if you disagree with this valuation. See “Dilution” for more information. 

  

The Company may fundraise at a price per share lower than offered to investors in this Offering. 

The Company may seek to raise additional capital in other offerings of its equity securities (including, but not limited to, offerings 

under Regulation A and Regulation S). In any such offerings, the Company may offer shares of its Class AAA Common Stock at 

a price per share lower than what is available to investors in this Offering, and could also result in additional dilution to investors 

in this Offering. 

  

Our Amended and Restated Certificate of Incorporation, as amended, includes a forum selection clause, which could limit 

our stockholders’ ability to obtain a favorable judicial forum for disputes with us or our directors, officers, employees or 

agents. 

Our Amended and Restated Certificate of Incorporation, as amended (the “Charter”) require that, unless we consent in writing to 

the selection of an alternative forum, the Court of Chancery of the State of Delaware will be the sole and exclusive forum for (i) 

any derivative action or proceeding brought on our behalf, (ii) any action asserting a claim for breach of a fiduciary duty owed by 
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any of our directors, officers, employees or agents to us or our stockholders, (iii) any action asserting a claim arising pursuant to 

any provision of the Delaware General Company Law, our Charter or (iv) any action asserting a claim governed by the internal 

affairs doctrine, in each case subject to said Court of Chancery having personal jurisdiction over the indispensable parties named 

as defendants therein. 

  

Our Charter provides that this exclusive forum provision will not apply to claims arising under the Securities Act. Further, this 

provision will not apply to claims arising under the Exchange Act, as Section 27 of the Exchange Act creates exclusive federal 

jurisdiction over all suits brought to enforce any duty or liability created by the Exchange Act or the rules and regulations thereunder. 

This forum selection provision in our Bylaws may limit our stockholders’ ability to obtain a favorable judicial forum for disputes 

with us or our directors, officers, employees or agents, which may discourage lawsuits against us and such persons. It is also possible 

that, notwithstanding the forum selection clause included in our Charter, a court could rule that such a provision is inapplicable or 

unenforceable. 

  

Using a credit card to purchase shares may impact the return on your investment as well as subject you to other risks 

inherent in this form of payment. 

Investors in this Offering have the option of paying for their investment with a credit card, which is not usual in the traditional 

investment markets. Transaction fees charged by your credit card company (which can reach 5% of transaction value if considered 

a cash advance) and interest charged on unpaid card balances (which can reach almost 25% in some states) add to the effective 

purchase price of the shares you buy. See “Plan of Distribution and Selling Securityholders.” The cost of using a credit card  may 

also increase if you do not make the minimum monthly card payments and incur late fees. Using a credit card is a relatively new 

form of payment for securities and will subject you to other risks inherent in this form of payment, including that, if you fail to 

make credit card payments (e.g. minimum monthly payments), you risk damaging your credit score and payment by credit card 

may be more susceptible to abuse than other forms of payment. Moreover, where a third-party payment processor is used, as in this 

Offering, your recovery options in the case of disputes may be limited. The increased costs due to transaction fees and interest may 

reduce the return on your investment. 

  

The SEC’s Office of Investor Education and Advocacy issued an Investor Alert dated February 14, 2018 entitled: Credit Cards and 

Investments – A Risky Combination, which explains these and other risks you may want to consider before using a credit card to 

pay for your investment. 
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USE OF PROCEEDS 

 
If the Company raises the maximum amount of $1,000,000, the Company estimates it will have approximately $935,000 in net 

proceeds after it pays an estimated $5,000 in legal expenses related to this offering, as well as $60,000 for the 6% commission 

payable to ODB for their services related to this offering.  

 

Please see the table below for a summary our intended use of the estimated net proceeds of $935,000 from this Offering, 

assuming the maximum offering amount is raised in this Offering.: 

 

 Percent Allocation Dollar Amount ($) 

Payroll (1) 25% $233,750 

Product Development (2) 25% $233,750 

Marketing and Advertising (3) 25% $233,750 

General and Administrative (4) 25% $233,750 

 

  

(1) Payroll includes payments to the Company’s employees, as well as its executive officers. 

(2) Product Development relates to the Company’s ongoing development of its core products and services.  

(3) Marketing & Advertising relates to marketing efforts of the Company’s products and services. 

(4) General & Administrative includes overhead expenses such as rent and other general business expenses. 

  

The Company reserves the right to change the above use of proceeds if management believes it is in the best interests of the 

Company. 
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MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL 

CONDITION AND RESULTS OF OPERATIONS 

 
The following discussion of our financial condition and results of operations should be read in conjunction with our financial 

statements and the related notes included in this Offering Memorandum. The following discussion contains forward-looking 

statements that reflect our plans, estimates, and beliefs. Our actual results could differ materially from those discussed in the 

forward-looking statements. The audited financials and overall financial discussion in this Offering cover the consolidated financials 

for both Mode Mobile, Inc., which was incorporated in 2015 and Current (Gibraltar) Limited, which was incorporated in 2018. 

  

We are proving audited financial statements for the years ended December 31, 2022 and 2021, as well unaudited financial statements 

for the six-month periods ended June 30, 2023 and 2022. The unaudited financial statements  may not include year-end adjustments 

necessary to make those financial statements comparable to audited results, although in the opinion of management, all adjustments 

necessary to make interim statements of operations not misleading have been included. 

  

Operating Results 

  

Fiscal Years Ended December 31, 2022 and 2021 

  

Mode Mobile generated net revenues of $24,947,043 in 2022 compared to $22,950,934 in 2021, representing an 9% year-over-

year increase which was driven primarily by growth in the Mode Earn App. the Company had cost of net revenues of $10,249,605 

and $7,849,687 for the years ended December 31, 2022 and 2021, respectively. The majority of these revenues in both periods 

were earned through the Company’s Mode Earn App, where Mode Mobile gets paid by advertising partners, brands, and other 

technology providers when Mode users interact with digital content on their smartphones. Costs of revenue included rewards that 

are paid out to Mode Mobile users, payment processing fees, EarnPhone hardware costs, website hosting, and revenue share 

payouts.  The majority of costs of revenue are related to reward pay outs. The Company’s gross profit for 2022 was $14,697,438 

versus $15,101,247 for 2021, which represents 2.7% decrease year over year. The Company’s gross margin for 2022 was 58.9% 

compared to 65.8% for 2021. The decrease in gross margin was primarily related to the fact that we saw our partners advertise 

less in financial services, consumer goods, and gaming categories, which traditionally have been major revenue drivers for us.  

  

Operating expenses for the Company primarily consist of customer acquisition costs and employee and contractor compensation 

related to software development and general and administrative expenses. Operating expenses in 2022 amounted to $24,754,480, 

a 79% increase from $13,837,290 in 2021. The largest component of operating expenses in both 2022 and 2021 was sales and 

marketing expenses. Sales and marketing expenses consisted primarily of digital advertising costs on social media and search 

platforms such as Meta and Google, which totaled $12,384,163 in 2022 and $15,863,698 in 2021, or a 22% decrease year over 

year.  Despite this decrease in advertising spend, the Company only saw a 8.6% decrease in revenue over the same period.  

Additionally, the Company recognized research and development expenses of $5,434,239 in 2022 versus $4,258,915 in 2021, 

which was a 27.6% increase year over year.  This increase was mostly related to product enhancements made on the Company’s 

EarnOS software and EarnPhone hardware.  Finally, general and administrative expenses, which represent categories such as 

salaries, contractor fees, professional service, and overhead were $5,036,078 in 2022 versus $3,794,781 in 2021, which was a 

32.7% increase year over year.  This primary driver for this increase was related to additional full-time hires the Company made 

in 2022.  Finally, the Company recognized a $1,900,000 royalty payment expense in 2022 related to royalties that the Company 

owed to holders of its $CRNC token.  These royalty payments were voluntarily paid out in lieu of the Company completing a 

build out of the $CRNC Network.  The completion of the $CRNC Network (the “Project”) was delayed due to regulatory 

uncertainties associated with blockchain and cryptocurrency projects.  Because of this, CGL elected to postpone the launch of the 

Project indefinitely until a clear regulatory path of the launch of the Project is established.  These royalty payments were paid out 

in two forms – either additional $CRNC tokens at $0.16 per token, or shares of Class C Common Stock at $0.026 per share, at the 

option of the individual due to receive the royalty payment. 14,366,522 $CRNC tokens and 10,359,141 shares of Class C 

Common Stock were paid out in lieu of cash royalties. 

 



 

 
13 

Finally, the primary driver for the increase in operating expenses was related to a realized benefit of $10,080,104 in 2021 related 

to satisfying a SAFT performance obligation to fund software development related to the Project, which was $0 in for the year 

ended December 31, 2022 (as the Company funded all required software under the SAFT performance obligation during the year 

ended December 31, 2021). Excluding this one-time benefit, the Company would have had operating expenses of $23,917,394 in 

2021. 

 

In addition to the above, the Company recognized total other income of $7,682,764 in 2022, versus $4,657,196 in 2021, which 

was an increase of 65% year over year.  The majority of the increase was related to realized gains on cryptocurrency sales of 

$8,099,516 in 2022, versus $4,269,858 in 2021. 

 

As a result of the foregoing, the Company realized a net loss of $2,374,278 in 2022 versus net income of $5,921,153 in 2021.  

The biggest reason for this change in net income was related to the one-time SAFT performance obligation in 2021 as mentioned 

above. 

  

Six Months Ended June 30, 2023 and 2022 

  

Mode Mobile generated net revenues of $3,699,098 during the six months ended June 30, 2023 compared to $18,613,106 during 

the six months ended June 30, 2022, representing a 80% decrease which was related to the Company’s plans to decrease 

expenses, increase profit margin, and increase operating income.  As mentioned above, because the Company saw a decrease in 

activity from our advertising partners in 2022, we felt it appropriate to be more conversative on top line growth, and instead focus 

on improving unit economics.  That means spending less money on advertising and user acquisition, which ultimately resulted in 

less new customers and lower revenue. The majority of these revenues in both periods were earned through the Company’s Mode 

Earn App, where Mode Mobile gets paid by advertising partners, brands, and other technology providers when Mode users 

interact with digital content on their smartphones. The Company had cost of revenue of $1,434,243 and $7,874,571, respectively, 

during the six months ended June 30, 2023 and 2022 Costs of revenue include rewards that are paid out to Mode Mobile users, 

payment processing fees, EarnPhone hardware costs, website hosting, and revenue share payouts.  The majority of costs of 

revenue are related to reward pay outs.  The Company’s gross margin for the period ending June 30, 2023 was 61.23% compared 

to 57.69% for the period ending June 30, 2022.  The increase in gross margin was primarily related to the Company decreasing 

advertising spend for customer acquisition and the launch of a new product, the Mode EarnClub, a discussion of which is 

included above. 

  

Operating expenses for the Company primarily consist of customer acquisition costs and employee and contractor compensation 

related to software development and general and administrative expenses. Operating expenses during the six month period ending 

June, 30 2023 amounted to $5,412,513, a 70% decrease from $18,115,690 during the six-month period ending June 30, 2022. Sales 

and marketing expenses consisted primarily of digital advertising costs on social media and search platforms such as Meta and 

Google, which totaled $2,932,880 during the six months ended June 30, 2023 and $8,786,800 during the six months ended June 30, 

2022, or a 67% decrease period over period. Additionally, the Company recognized research and development expenses of 

$1,286,964 through June 30, 2023 versus $3,855,696 through June 30, 2022, which was a 67% decrease period over period. Finally, 

general and administrative expenses, which represent categories such as salaries, contractor fees, professional service, and overhead 

were $1,192,669 during the six months ended June 30, 2023 versus $3,573,193 during the six months ended June 30, 2022, which 

was a 67% decrease period over period. Finally, during the six months ended June 30, 2022, the Company recognized a non-cash 

expense of $1,900,000 related to royalty payments to holders of its $CRNC tokens voluntarily paid out in lieu of the Company 

completing a build out of the $CRNC Network, due to the delays described in “The Company’s Business” section of this offering 

circular, and recognized no expenses in this category during the six months ended June 30, 2023. The overall decrease in operating 

expenses during the six-month period ending June 30, 2023 as compared to the prior period was related the Company’s efforts to 

decrease user acquisition advertising spend and overall operating expenses, with the goal of increasing profitability. 

  

In addition to the above, the Company recognized total other income of $1,016,724 during the six-month period ending 2023, 

versus $6,880,930 during the six-month period ending 2022, which was a decrease of 85% period over period.  The majority of 

the increase was related to realized gains on cryptocurrency sales of $623,344 in 2023, versus $6,908,083 in 2022. 

  

As a result of the foregoing, the Company realized a net loss of $2,130,934 during the six-month period ending June 30, 2023 

versus net loss of $496,224 during the six-month period ending June 30, 2022. 
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Liquidity and Capital Resources 

  

As of February 29, 2023, the Company had cash on hand of approximately $1,900,000. To date, the Company has generated 

minimal net income, and over the past two years, the Company has operated under losses, excluding a one-time negative expense 

related to a $10,080,104 amortization of SAFT performance obligation liability as explained further above. As of June 30, 2023 

the Company has an accumulated deficit of $3,090,881.  However, the Company has generated substantial revenue and gross 

profit over the last three years and expects to continue to grow revenue by launching new products, increasing marketing spend, 

and onboarding new third-party retailers and also reducing operating expenses, with a goal of reaching positive net income in the 

next twelve to eighteen months. 

  

To date, the Company has been capitalized by equity investments from its shareholders, primarily from the sale of its Series Seed 

financing round Preferred Stock. The Company has also received significant operating income from the sale of crypto assets that 

it purchased for investment and has re-sold for profit intermittently. The Company held approximately $108,583 in 

cryptocurrency assets as of June 30, 2023. 

  

In July 2023, the Company launched a Regulation CF campaign to fund growth and operations.  In November 2023, the Company 

closed its Regulation CF campaign, raising a total of $4,880,964.20 in gross proceed. In November 2023, the Company opened a 

fundraise pursuant to Rule 506(c) of Regulation D and a fundraise pursuant to Regulation S, both of which are utilized technology 

provided by Novation Solutions, Inc (O/A DealMaker).  Both offerings are still ongoing as of the date of this Offering 

Memorandum and have, in total, raised approximately $422,549.  As of the date of this Offering Memorandum, the share price for 

both these fundraises is $0.16.  The Regulation D fundraise currently has a minimum investment of $2,500 and the Regulation S 

fundraise currently has a minimum investment of $750.08. 

  

The Company has access to potential debt and lines of credit and it can also access additional equity capital through its existing 

shareholder base and network. The Company expects to continue needing the assistance of outside capital, whether via debt or 

equity, later this year as it grows its revenue, customer base and operating expenses.   

 

 

  



 

 
15 

DIRECTORS & EXECUTIVE OFFICERS 

 

Name   Position   Age   Term in Office   

Approximate hours per 

week for part-time 

employees 

Executive 

Officers                 

Dan Novaes   CEO   34   June 2015 to Present     

Kiran Panesar   CTO   29   June 2015 to Present     

Chip Correra   CIO   59   February 2023 to Present     

Prakash 

Ramachandran   CFO   59   January 2024 to Present     

Justin Hines   General Counsel   54   December 2018 to Present     

Kathy DeKam   Chief People Officer   62   May 2021 to Present     

Directors                 

Dan Novaes   Director   34   June 2015 to Present     

Ross Holdren   Director   39   February 2021 to Present   1 

Mark Lawrence   Director   37   February 2021 to Present   1 

 

Dan Novaes, CEO and Director 

  

Dan co-founded Mode Mobile with Kiran Panesar and has been CEO of the Company since June 2015. During that time, Dan has 

been responsible for setting the vision and direction for the Company, leading and inspiring a team of executives and managers, 

developing and executing strategic plans, and representing the organization to stakeholders and the public. Additionally, Dan has 

played a vital role in building relationships with key partners and vendors, ensuring the Mode Mobile brand is well represented, 

and the organization is compliant with all applicable laws and regulations. Dan has also been a driving force behind the culture of 

excellence that can be found throughout the organization and inspiring its team members to reach their highest potential. Dan has 

followed his entrepreneurial passion throughout his career. From an early age, he used his skills to establish a variety of 

businesses across international e-commerce, consumer products, and media. Dan is one of the youngest members of YPO and the 

Chicago Economic Club. He is a graduate of the Indiana Kelley School of Business. Prior to co-founding Mode Mobile, Dan was 

the co-founder and CEO of MobileX Labs, an application design and development company, from 2012 to 2015. Before then, he 

spent 10 years as the founder of Elekteks, a consumer electronics ecommerce retailer, and was the inventor of iFlask, the world’s 

first “smart” flask.  

  

Kiran Panesar, CTO 

  

Kiran co-founded the Company with Dan Novaes and began as CTO in June 2015. Kiran is responsible for leading the 

development and implementation of technology strategies to ensure the success of the organization. He oversees the development 

of new technologies and systems that will enhance the users’ experience, supports our engineering and product teams, while also 

focusing on costs and efficiency. Kiran has over 10 years software development experience and is a product and engineering 

leader with a passion for building cross-functional teams to solve problems. Kiran has a strong track record of successful product 

launches, including Instaliker, a project that helped millions of people boost their social media following.  Before Mode Mobile, 

Kiran was the co-founder and CTO of MobileX Labs, an application design and development company, with tens of millions of 

monthly online users, where Kiran oversaw the building and maintenance of infrastructure. Prior to that, Kiran was a co–founder 

and Programmer for daptppt Designs, a software development company for iPhone and gaming applications. 

 

Prakash Ramachandran, CFO 

 

Prakash Ramachandran currently serves as the CFO at Mode Mobile and is responsible for overseeing the company’s financial & 

business operations functions, including developing & implementing financial plans, policies, and procedures, budgeting & 
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forecasting, and overseeing accounting and financial reporting. Prior to working at Mode Mobile, Prakash served as CFO of 

Crownpeak Technology from June 2021 to 2023, a PE funded SaaS business. He helped to grow the company’s revenue during 

his tenure, primarily through acquisition initiatives. Before that, Prakash worked as an EVP and CFO for Digital Reasoning, an AI 

and cognitive computing company from December 2015 to June 2021. During that time, he successfully secured two rounds of 

financing, oversaw an acquisition of a medium-sized healthcare technology company, and contributed to Digital Reasoning’s 

acquisition by Smarsh, Inc. Prakash previously worked as the CFO for Polyera Corporation from 2011 to 2015, and held various 

VP and CFO positions in different organizations prior to that, showcasing diverse financial expertise. Prakash has a Bachelor of 

Commerce from Madras University and a Master of Science in Management from Stanford University Graduate School of 

Business. He is a Chartered Accountant from India as well as a Chartered Management Accountant of the U.K. 

  

Francis “Chip” Correra, CIO 

  

Chip began as CIO February 1, 2023, and is responsible for leading our product and engineering teams, including researching 

innovative new technologies, developing high-quality products, integrating third parties, and operating our technology platform 

and products. This includes researching industry trends and user needs, managing product roadmaps, and driving product success. 

Additionally, he is responsible for identifying and managing technology-related risks and staying abreast of new technology 

trends and developments. Chip has over 30 years’ experience directing all aspects of research and development, product 

engineering, project management, and operations.  Chip is a graduate of the University of Massachusetts, where he obtained a BS 

in Computer System Engineering. Before joining Mode Mobile, Chip served as the CTO at Pixability, an ad tech company 

focusing on YouTube and connected TV advertising. From 2017 - 2019, Chip was the SVP of Data, Engineering, and Delivery at 

Label Insight, a SaaS company providing insights on food label data that was acquired by NielsenIQ. Chip was also the  founder 

and CTO at Linkable Networks from 2010 to 2017, a digital advertising and loyalty company that was acquired by Collinson 

Group.  

  

Kathy DeKam, Chief People Officer 

  

Kathy joined Mode Mobile as Chief People Officer on May 4, 2021. During her time in that role, she has been responsible for 

overall strategic direction and management of all human resources activities to support the organization's goals and objectives. 

This has included performance management, talent acquisition, training and development, and team engagement. Additionally, 

she is responsible for fostering an open and inclusive culture, and supporting diversity and inclusion. Kathy leads the Company-

wide OKR process and is responsible for leading the IT function, which includes technical support and maintenance for computer 

hardware, software, networks, systems integration, and development and adherence to IT policies and procedures 

 

Before joining the Mode Mobile team, Kathy served from 2020 to 2021 as Chief People and Culture Officer at Qualifacts, a SaaS 

and web-based electronic health record company with 430+ employees in the U.S. and Peru and $70M+ annual revenue. Her role 

prior to that ran from 2015 to 2020, when she served as an EVP and Chief People and Culture Officer (5 ½ years) and Co-COO (1 

½ years) at Digital Reasoning, an artificial intelligence cognitive computing company with 180+ employees in the U.S., U.K. and 

Singapore and $38M+ annual revenue. While with Digital Reasoning, she participated in multiple capital fundraising events 

totaling $100M, and Smarsh’s acquisition of the company. From 2011 to 2015, Kathy was the Director of  Human Resources (3 ½ 

years) and Chief of Staff (6 months) at Video Gaming Technologies, a casino video game developer and manufacturing company 

with 650+ employees in the U.S. and Mexico and $65M annual revenue. She participated in Aristocrat’s acquisition of Video 

Gaming Technologies, resulting in a company with a total of 6,000+ employees in 103 countries and $3B annual revenue. Kathy 

is also a U.S. Navy veteran with six years of service.  

  

Justin Hines, General Counsel & Secretary 

  

Judd joined Mode Mobile as General Counsel on December 3, 2018. In this role, Judd is responsible for corporate governance, 

corporate compliance, and legal risk management and ensuring the organization upholds the highest standards of professional 

excellence. Additionally, Judd monitors and reviews legal and regulatory developments to ensure compliance with all applicable 

laws and regulations, prepares, reviews, and negotiates contracts, agreements, and other legal documents, and advises on the 

Company’s investment initiatives. Judd is an experienced attorney, with over 24 years of experience in legal, compliance, and 
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investment advisory roles, including Senior Associate at Katten Muchin Rosenman, an AmLaw 100, global law firm. He holds a 

BA in American Studies from Fairfield University and a Juris Doctorate from Emory University School of Law. Prior to working 

at Mode Mobile, Judd served from 2014 to 2018 as General Counsel and Chief Compliance Officer at Hayden Royal, an 

investment banking and finance company with $3B under management. From 2010 to 2014 Judd was the Managing Director at 

Majestic Capital Advisors, an investment advisory services firm. Prior to that, Judd was a director from 2005 to 2010 with the 

Macquarie Group, a global financial services company with $600B under management. 

  

Ross Holdren, Director 

  

Ross has been on the Board of Directors for Mode Mobile since February, 2021.  In addition to his role at Mode Mobile, Ross 

currently serves as the CEO of Dose, a position he has held since February 2019.  Ross has also been on the Board of Directors of 

Dose since August 2018.  Ross is also a Principal at Garland Capital Group, where he has been since July 2013.  Ross holds a 

Bachelor of Science in Business Administration from College of Charleston and a Master in Business Administration from 

INSEAD. 

  

  

Mark Lawrence, Director 

  

Mark has been on the Board of Directors for Mode Mobile since February, 2021.  In addition to his role at Mode Mobile, Mark is 

the Founder and CEO of SpotHero, a position he has held since October 2010.  Mark holds a Bachelor of Science in Finance and 

a Bachelor of Arts in Spanish from Bradley University. 
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SECURITIES BEING OFFERED & CAPITALIZATION 

 
The Company is offering shares up to 6,250,000 shares of Class AAA Common Stock at $0.16 per share, plus up to 9,821,428 

additional shares of Class AAA Stock eligible to be issued as Bonus Shares. 

 

Capitalization 

 

The following description summarizes important terms of our capital stock. This summary does not purport to be complete and is 

qualified in its entirety by the provisions of our Charter and our Bylaws 

 

As of January 31, 2024, the following is a list of our authorized and issued stock: 

 

Class of Stock Authorized Issued 

Class A Common Stock 2,125,000,000 646,825,014 

Class B Common Stock 268,000,000 9,962,438 

Class C Common Stock 12,150,000 10,993,629 

Class AAA Common Stock 600,000,000 62,983,980 

Series Seed Preferred Stock 388,800,000 353,712,906 

 

 Class AAA, Class B, and Class C Common Stock 

  

Voting Rights 

  

The shares of Class AAA, Class B, and Class C Common Stock have no voting rights of any kind, except as may be otherwise 

required by law. 

  

Conversion 

  

Each share of Class AAA Common Stock, Class B Common Stock and/or Class C Common Stock automatically converts into one 

(1) share of Class A Common Stock immediately upon the earlier of (x) the closing of a firmly underwritten public offering pursuant 

to an effective registration statement under the Securities Act covering the offer and sale of Common Stock for the account of the 

Company or (y) an election by the Board of Directors of the Company to effect any such conversion. 

 

Dividend Rights 

  

The Company will not declare, pay or set aside any dividends on shares of any other class or series of capital stock of the Company 

(other than dividends on shares of Common Stock payable in shares of Common Stock) unless (in addition to the obtaining of any 

consents required elsewhere in the Certificate of Incorporation) the holders of the Series Seed Preferred Stock then outstanding will 

first receive, or simultaneously receive, a dividend on each outstanding share of Series Seed Preferred Stock in an amount at least 

equal to (i) in the case of a dividend on Common Stock or any class or series that is convertible into Common Stock, that dividend 

per share of Series Seed Preferred Stock as would equal the product of (A) the dividend payable on each share of such class or 

series determined, if applicable, as if all shares of such class or series had been converted into Common Stock and (B) the number 

of shares of Common Stock issuable upon conversion of a share of Series Seed Preferred Stock, in each case calculated on the 

record date for determination of holders entitled to receive such dividend or (ii) in the case of a dividend on any class or series that 

is not convertible into Common Stock, at a rate per share of Series Seed Preferred Stock determined by (A) dividing the amount of 

the dividend payable on each share of such class or series of capital stock by the original issuance price of such class or series of 

capital stock (subject to appropriate adjustment in the event of any stock dividend, stock split, combination or other similar 

recapitalization with respect to such class or series) and (B) multiplying such fraction by an amount equal to the Series Seed Original 

Issue Price. 

   

Liquidation Rights 

  

In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Company or Deemed Liquidation Event, 

after the payment in full of all Preferred Liquidation Amounts (which equaled $4,759,840 as of December 31, 2023) required to be 

paid to the holders of shares of Series Seed Preferred Stock, the remaining assets of the Company available for distribution to its 
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stockholders will be distributed among the holders of shares of Class A, Class B, Class C, and Class AAA Common Stock, pro rata 

based on the number of shares held by each such holder. 

  

“Deemed Liquidation Event” is defined as follows: 

  

  a) a merger, reorganization or consolidation 

  b) the sale, lease, transfer, exclusive license or other disposition by the Company or any subsidiary of the Company or all or 

substantially all of the assets or intellectual property of the Company and its subsidiaries 

  

Additional information can be found in the Company’s Amended and Restated Certificate of Incorporation, as amended. 

  

Class A Common Stock 

  

Voting Rights 

  

The holders of the Company’s Class A Common Stock are entitled to one vote for each share of such stock held at all meetings of 

stockholders (and written actions in lieu of meetings); provided, however, that, except as otherwise required by law, holders of 

Class A Common Stock, as such, will not be entitled to vote on any amendment to the Certificate of Incorporation that relates solely 

to the terms of one or more outstanding series of Preferred Stock if the holders of such affected series are entitled, either separately 

or together with the holders of one or more other such series, to vote thereon pursuant to the Certificate of Incorporation. 

Additionally, holders of Class A Common Stock, exclusively and as a separate class, will be entitled to elect all directors of the 

Company. 

  

Protective Provisions 

  

The Company will not, either directly or indirectly by amendment, merger, consolidation or otherwise, do any of the following 

without the written consent or affirmative vote of the holders of at least a majority of the then outstanding shares of Preferred Stock 

and Class A Common Stock, voting together as a single class on an as-converted to Common Stock basis, given in writing or by 

vote at a meeting, consenting or voting together as a class: 

   
● purchase or redeem or pay or declare any dividend or make any distribution on, on any capital stock, other than 

(i) dividends or other distributions payable on the Common Stock solely in the form of additional shares of 

Common Stock, (ii) redemptions of or dividends or distributions on the Series Seed Preferred Stock as expressly 

provided herein and (iii) stock repurchased from former employees, officers, directors, consultants or other 

persons who performed services for the Company or any subsidiary in connection with the cessation of their 

employment/services at the lower of the original purchase price or the then current fair market value thereof, 

unless otherwise approved by the Board of Directors; 

   
● create or hold capital stock in any subsidiary that is not a wholly-owned subsidiary (either directly or through one 

or more other subsidiaries); or 

   
● permit any subsidiary of the Company to do any of the foregoing. 

   

Dividend Rights 

  

The dividend rights of holders of the Company’s Class A Common Stock are identical to those of the Class AAA, Class B, and 

Class C Common Stock described above. 

  

Liquidation Rights 
  

The liquidation rights of holders of the Company’s Class A Common Stock are identical to those of the Class AAA, Class B, and 

Class C Common Stock described above. 

  

Series Seed Preferred Stock 

  

Voting Rights 

  



 

 
20 

On any matter presented to the stockholders of the Company for their action or consideration at any meeting of stockholders of the 

Company (or by written consent of stockholders in lieu of meeting), each holder of outstanding shares of Preferred Stock will  be 

entitled to cast the number of votes equal to the number of whole shares of Common Stock into which the shares of Preferred Stock 

held by such holder are convertible as of the record date for determining stockholders entitled to vote on such matter. Except as 

provided by law or by the other provisions of the Certificate of Incorporation , holders of Preferred Stock will vote together with 

the holders of Common Stock as a single class. 

  

Protective Provisions 

  

The Company will not, either directly or indirectly by amendment, merger, consolidation or otherwise, do any of the following 

without the written consent or affirmative vote of the holders of at least a majority of the then outstanding shares of Preferred Stock 

and Class A Common Stock, voting together as a single class on an as-converted to Common Stock basis, given in writing or by 

vote at a meeting, consenting or voting together as a class: 

  

  ● purchase or redeem or pay or declare any dividend or make any distribution on, on any capital stock, other than (i) dividends or 

other distributions payable on the Common Stock solely in the form of additional shares of Common Stock, (ii) redemptions of 

or dividends or distributions on the Series Seed Preferred Stock as expressly provided herein and (iii) stock repurchased from 

former employees, officers, directors, consultants or other persons who performed services for the Company or any subsidiary 

in connection with the cessation of their employment/services at the lower of the original purchase price or the then current fair 

market value thereof, unless otherwise approved by the Board of Directors; 

      

  ● create or hold capital stock in any subsidiary that is not a wholly-owned subsidiary (either directly or through one or more 

other subsidiaries); or 

      

  ● permit any subsidiary of the Company to do any of the foregoing. 

  

Additionally, at any time when at least 70,596,360 shares of Preferred Stock are outstanding (subject to appropriate adjustment in 

the event of any stock dividend, stock split, combination or other similar recapitalization with respect to the Preferred Stock), the 

Company will not, either directly or indirectly by amendment, merger, consolidation or otherwise, without (in addition to any other 

vote required by law or the Certificate of Incorporation) the written consent or affirmative vote of the holders of at least a majority 

of the then outstanding shares of Preferred Stock, voting together as a single class on an as-converted to Common Stock basis, given 

in writing or by vote at a meeting, consenting or voting (as the case may be) separately as a class, amend, alter or repeal any 

provision of the Certificate of Incorporation in a manner that substantially and disproportionately adversely affects the powers, 

preferences or special rights of the Preferred Stock (in addition to any other vote required by law or the Certificate of Incorporation) 

(it being understood that any increase in the authorized number of shares of Series Seed Preferred Stock, any authorization of any 

additional class or series of capital stock or any Deemed Liquidation Event will not constitute such an adverse effect). 

  

Further, in holders of Preferred Stock are entitled to certain anti-dilution rights, whereby the holders of Preferred Stock will be 

entitled to convert their shares of Preferred Stock into a greater number of shares of Common Stock if the Company makes certain 

dilutive issuances of additional shares of Common Stock of the Company. See the “Conversion Rights” discussion further below 

for additional details. 

  

Dividend Rights 

  

The Company will not declare, pay or set aside any dividends on shares of any other class or series of capital stock of the Company 

(other than dividends on shares of Common Stock payable in shares of Common Stock) unless (in addition to the obtaining of any 

consents required elsewhere in the Certificate of Incorporation) the holders of the Series Seed Preferred Stock then outstanding will 

first receive, or simultaneously receive, a dividend on each outstanding share of Series Seed Preferred Stock in an amount at least 

equal to (i) in the case of a dividend on Common Stock or any class or series that is convertible into Common Stock, that dividend 

per share of Series Seed Preferred Stock as would equal the product of (A) the dividend payable on each share of such class or 

series determined, if applicable, as if all shares of such class or series had been converted into Common Stock and (B) the number 

of shares of Common Stock issuable upon conversion of a share of Series Seed Preferred Stock, in each case calculated on the 

record date for determination of holders entitled to receive such dividend or (ii) in the case of a dividend on any class or series that 

is not convertible into Common Stock, at a rate per share of Series Seed Preferred Stock determined by (A) dividing the amount of 

the dividend payable on each share of such class or series of capital stock by the original issuance price of such class or series of 

capital stock (subject to appropriate adjustment in the event of any stock dividend, stock split, combination or other similar 

recapitalization with respect to such class or series) and (B) multiplying such fraction by an amount equal to the Series Seed Original 

Issue Price. 



 

 
21 

  

Liquidation Rights 

  

In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Company or Deemed Liquidation Event 

(as defined above), the holders of shares of Series Seed Preferred Stock then outstanding will be entitled to be paid out of the assets 

of the Company available for distribution to its stockholders before any payment will be made to the holders of Common Stock by 

reason of their ownership thereof, an amount per share equal to the greater of (i) the Series Seed Original Issue Price (which is 

currently is $0.01345679), plus any dividends declared but unpaid thereon, or (ii) such amount per share as would have been payable 

had all shares of Series Seed Preferred Stock been converted into Common Stock immediately prior to such liquidation, dissolution, 

winding up or Deemed Liquidation Event. If upon any such liquidation, dissolution or winding up of the Company or Deemed 

Liquidation Event, the assets of the Company available for distribution to its stockholders will be insufficient to pay the holders of 

shares of Series Seed Preferred Stock, the holders of shares of Series Seed Preferred Stock will share ratably in any distribution of 

the assets available for distribution in proportion to the respective amounts which would otherwise be payable in respect of the 

shares held by them upon such distribution if all amounts payable on or with respect to such shares were paid in full. 

  

Conversion Rights  

  

Each share of Preferred Stock is convertible at the option of the holder, into shares of Class A Common Stock by dividing the 

“Original Issue Price” by the “Conversion Price”, each of which were initially set at $0.01345679 per share. The Conversion Price 

is subject to adjustment certain circumstances, including, but not limited to (i) the Company making certain issuances of shares of 

Common Stock for less per share than the Conversion Price then in effect; (ii) the Company effecting a stock split; and/or (iii) 

distributions or dividends paid in Common Stock to holders of the Company’s Common Stock. 

  

Additionally, upon the sale by the Company of shares of its Common Stock in a firm-commitment underwritten public offering at 

a price per share equal to or greater than three times the Original Issue Price, or upon the vote of the majority of the holders of 

Preferred Stock of the Company and certain other key holders of the Company’s equity securities, all shares of Preferred Stock 

must convert into shares of Common Stock. 

  

The above descriptions of the terms of our authorized capital stock are only summaries, and are qualified by reference to the 

Company’s Amended and Restated Certificate of Incorporation, as Amended. 

   

Warrants 

  

The Company has outstanding warrants exercisable for (i) 312,500 shares of Class AAA Common Stock at an exercise price of 

$0.01 per share; and (ii) 500,0000 shares of Class AAA Common Stock at an exercise price of $0.0069 per share. In each case, the 

exercise price of the warrants are subject to adjustment in the occurrence of certain events, including upon the Company making 

payments of dividends, stock splits of the Class AAA Common Stock, and certain business combination transactions. Each warrant 

has an exercise period of 10 years from the date of issuance, and will automatically terminate upon the expiration of this period. 

Both sets of outstanding warrants will expire in 2034. 

  

Simple Agreement for Future Tokens (SAFTs) 

  

As discussed above, due to a delay in delivering $CRNC tokens to investors that purchased these tokens in the Company’s 2018 

side-by-side Regulation D and Regulation S offering of $CRNC tokens (conducted through CGL), the Company issued Simple 

Agreements for Future Tokens (SAFTs) to those investors, totaling approximately $26 million in value (equal to the proceeds from 

the $CRNC token offering). The form of SAFT entered into with these investors dictates that upon launch of the $CRNC Network, 

the Company will issue a number of $CRNC tokens based on when the SAFT Purchaser (“Purchaser”) is willing to take receipt of 

the $CRNC tokens. This formula, also called a “Bonus Arrangement” in the SAFT, is an arrangement whereby the Company agrees 

to issue a larger allocation of $CRNC tokens to the Purchaser if the Purchaser agrees to accept a deferred delivery or distribution 

of the $CRNC tokens following the effective date of the SAFT. The longer the Purchaser is willing to delay receipt or distribution 

of $CRNC tokens after the Effective Date of the SAFT, the larger the Bonus (in the form of $CRNC tokens) the Purchaser will 

receive from the Company. For example, if a Purchaser agrees to a delayed delivery or distribution of: (a) six (6) months following 

the Effective Date, the Purchaser will receive a Bonus of 55%, (b) three (3) months following the Effective Date, the Purchaser will 

receive a Bonus of 40% and (c) if there is no delayed delivery or distribution following the Effective Date, the Purchaser will receive 

a Bonus of 25%. 

 

Between August 2021 and October 2021, all $CRNC tokens due to be issued under the SAFTs (including any additional “Bonus” 

tokens) were issued to the Purchasers. As such, there are no longer any $CRNC tokens issuable pursuant to the SAFTs. 
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On account of the launch of the $CRNC Network being delayed longer than expected, the Company elected to pay the SAFT holders 

a royalty based on the Company’s financial performance in 2021, which is described under “Management’s Discussion And 

Analysis Of Financial Condition And Results Of Operations - Liquidity and Capital Resources  - $CRNC Tokens Royalty”. 

  

As described elsewhere in this offering circular, in connection with planned launch of the $CRNC Network and the creation of the 

foundation in Q1 2024, all obligations due from the Company to the Purchasers under the SAFTs will cease. 

   

Provisions of Note in Our Amended and Restated Certificate of Incorporation, as Amended 

  

Pursuant to our Amended and Restated Certificate of Incorporation, to the fullest extent permitted by law, the sole and exclusive 

judicial forum for the following actions will be the Court of Chancery of the State of Delaware: 

  

(1) Any derivative action or proceeding brought on behalf of the Company; 

  

(2) Any action asserting a claim of breach of a fiduciary duty owed by any director, officer or other employee of the Company to 

the Company or the Company’s stockholders; 

  

(3) Any action asserting a claim against the Company arising pursuant to any provision of the Delaware General Company Law or 

the Company’s Amended and Restated Certificate of Incorporation or Bylaws; 

  

(4) Any action to interpret, apply, enforce or determine the validity of the Company’s Amended and Restated Certificate of 

Incorporation or the Bylaws; or 

  

(5) Any action asserting a claim against the Company governed by the internal affairs doctrine. 

  

Although we believe the provision benefits us by providing increased consistency in the application of Delaware law in the types 

of lawsuits to which it applies and in limiting our litigation costs, the forum selection provision may limit investors’ ability to bring 

claims in judicial forums that they find favorable to such disputes and may discourage lawsuits with respect to such claims. The 

Company has adopted the provision to limit the time and expense incurred by its management to challenge any such claims. As a 

company with a small management team, this provision allows its officers to not lose a significant amount of time travelling to any 

particular forum so they may continue to focus on operations of the Company. 

  

Investors’ Rights Agreement 

  

On February 25, 2021, the Company entered into an Investors’ Rights Agreement with certain investors in the Company’s Series 

Seed Preferred Stock and Class A Common Stock (each, a “Prior Investor”) the material terms of which are summarized below. 

  

Registration Rights 

  

The Company agreed to not grant any registration rights to the holders of any class or series of stock of the Company, other than to 

the Prior Investors, unless the Prior Investors are simultaneously granted registration rights that are comparable to those granted to 

the holders of such other class or series of stock of the Company (with appropriate adjustments for economic terms). Upon the  

granting of registration rights to the Prior Investors in connection with a bona fide material transaction by the Company with the 

principal purpose of raising capital from investors buying stock of the Company, these registration rights will terminate. 

  

Market Stand-Off 

  

The Prior Investors agreed not to engage in certain transactions (like selling or transferring shares) without the managing 

underwriter’s consent for a period of time after the commencement of the Company’s first underwritten public offering of its 

Common Stock under the Securities Act (an “IPO”) or an offering pursuant to an alternative registration of the Company’s equities 

securities under the Securities Act. This period can last up to 180 days for an IPO and up to 90 days for other registrations of the 

Company’s equity securities. These restrictions will apply to the Prior Investors only if similar restrictions apply to all officers and 

directors of the Company. The underwriters have enforcement rights for these provisions 

   

Rights to Future Stock Issuances (Right of First Offer) 

  

If the Company proposes to offer or sell any equity securities of the Company (including 

  

rights, options, or warrants to purchase such equity securities, or securities convertible or exchangeable into such equity securities), 

it must first offer them to each “Major Investor”. “Major Investor” means any Prior Investor that, individually or together with such 
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Prior Investor’s affiliates, holds at least 137,615 shares of Series Seed Preferred Stock and/or Common Stock (as adjusted for any 

stock split, stock dividend, combination, or other recapitalization or reclassification) or any other Prior Investor that the Company 

has agreed in writing is a “Major Investor.” Major Investors can elect to purchase such securities proportional to their existing 

ownership. This right does apply to shares issued in an IPO. These rights terminate immediately before an IPO of the Company, or 

when the Company becomes subject to Exchange Act reporting requirements. 

  

The foregoing description of the Investors’ Rights Agreement is intended to be a summary. 

  

Series Seed Preferred Voting Agreement 

  

Also on February 25, 2021, the Company entered into a Voting Agreement with the same Prior Investors described above, as well 

all other Series Seed Preferred Stockholders of the Company (collectively, the “Stockholders”), the material terms of which are 

summarized below. 

  

Board of Directors Votes 

  

Each Stockholder agreed to vote their shares to ensure that the size of the board of directors of the Company remains at three (3) 

directors. Additionally, subject to certain conditions, each Stockholder agreed to vote to elect (and re-elect) certain individuals 

designated by certain parties to the Company’s board of directors, as follows: 

  

Founder Member Designee. For so long as Dan Novaes owns at least 131,280,386 shares of Class A Common Stock of the Company 

(subject to appropriate adjustment for any stock splits, stock dividends, combinations, recapitalizations and the like), the 

Stockholders must vote to elect one (1) individual designated by Mr. Novaes be elected to the Board. 

  

Garland Designee. For so long as Garland Fund I, LLC (“Garland”) owns at least 83,057,886 shares of Series Seed Preferred Stock 

of the Company (subject to appropriate adjustment for any stock splits, stock dividends, combinations, recapitalizations and the 

like), the Stockholders must vote to elect one (1) individual designated by Garland to the Board. 

  

Independent Designee. For so long as the Dan Novaes owns at least 262,560,771 shares of Class A Common Stock of the Company 

(subject to appropriate adjustment for any stock splits, stock dividends, combinations, recapitalizations and the like), the 

Stockholders must vote to elect one individual to the Board who is an Independent Director and (i) is mutually designated by Mr. 

Novaes and Garland or (ii) if Mr. Novaes and Garland cannot mutually consent to such designation within 10 days of a vacancy in 

such seat, such individual may be designated by the holders of a majority of the voting stock of the Company (other than shares of 

Common Stock issued upon the exercise of options), voting together as a single class on an as-converted basis. 

  

Vote to Increase Authorized Common Stock. 

  

Each Stockholder agreed to vote to increase the number of authorized shares of Common Stock from time to time to ensure that 

there will be sufficient shares of Common Stock available for conversion of all of the shares of Series Seed Preferred Stock 

outstanding at any given time. 

  

Drag Along 

  

The Stockholders also agreed that, in the event that (i) the holders of at least a majority of the shares of Common Stock that is then 

outstanding (other than shares of Common Stock issued upon the exercise of options) and the shares of Common Stock then issuable 

upon conversion of the outstanding shares of Series A Preferred Stock, Series A-1 Preferred Stock, Series A-2 Preferred Stock and 

Series B Preferred Stock, voting together as a single class on an as-converted basis (the “Selling Investors”); and (ii) the Board of 

Directors approve a sale of securities representing more than 50% of the voting power of the Company, and such a sale requires 

stockholder approval, the Stockholders vote to approve such transaction, and will sell shares of the Company’s stock as required to 

complete the transaction. 

 
  

 

PLAN OF DISTRIBUTION 
 

This Offering of our shares of Class AAA Common Stock (the “Securities”) will be conducted via www.republic.com (the 

“Platform”) which is operated for the benefit of OpenDeal Broker LLC dba Capital R (“ODB”). ODB is a registered 

http://www.republic.com/
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FINRA/SEC broker dealer. Each investor will be required to electronically deliver to the Company a fully completed, dated 

and signed copy of the Subscription Agreement through Platform, together with any (i) exhibits and (ii) documents requested 

by the Company and its agents, including ODB and its representatives, for the purpose of satisfying the Company and ODB’s 

accreditation, customer identification and due diligence obligations prior to the termination of the Offering and send full 

payment of any consideration to the Company to effect its purchase of the Securities. Investors in this offering (each, an 

“Investor”) will not be provided wire instructions until completion of ODB’s know your customer (KYC), anti-money 

laundering (AML), and Reg BI policies, as well as verification of accredited investor status, after which Investors may send 

full payment of any consideration to the Company.  

 

“Best efforts” offering 

 

We are offering the Securities on a “best efforts” basis with no prescribed minimum. There is no minimum 

aggregate sale of Securities required for the Company to begin accepting and closing sales of Securities; subscription 

proceeds will be available for use by the Company as soon as the Company accepts such subscriptions and receives 

funds. 

 

Engagement Agreement with ODB 

 

We are currently party to an offering listing agreement, as effective as of January 5, 2024 (the “Engagement Agreement”), with 

ODB, who has agreed to provide certain offering facilitation services, including executing and delivering evidence of the Securities 

sold in this Offering to each Investor and the use of the Platform. ODB has made no commitment to purchase all or any part of the 

Securities. The term of the Engagement Agreement will continue until the later of the Securities are no longer being listed on the 

Platform or all fees due to ODB being remitted unless otherwise terminated by either party upon thirty (30) days’ prior written 

notice or for cause as well as for other reasons pursuant to the Engagement Agreement. 

 

ODB is not purchasing any of the Securities in this Offering and are not required to sell any specific number or dollar amount of 

securities but will instead arrange and manage this Offering on their fundraising platform, Republic.co.  

 

Reimbursable expenses in the event of termination. In the event the Offering does not close or we decide not to pursue this Offering, 

we have agreed to reimburse ODB the greater of (a) $5,000, (b) all costs incurred by ODB in enabling this Offering to be listed on 

Republic.co or (c) the dollar amount equal to the processing fees as described below, for the Maximum Offering Amount (as 

described below).  

 

Commission and Expenses. We have agreed to pay ODB a cash commission of six percent (6.0%) the dollar value of the Securities 

sold to Investors pursuant to the Offering (the “ODB Cash Commission”). We have also agreed to pay ODB a securities commission 

equivalent to 1.0% of the dollar value of Securities sold in this Offering. Non-accountable expenses shall be limited to one-half 

percent (0.5%) of the Offering’s proceeds to ODB. 

 

While our management may promote the Company and this Offering, no other commissions will be paid to anyone in connection 

with facilitating this Offering.  

 

Fees to Investors. ODB shall, in its sole discretion, charge a 2.0% cash fee on gross subscriptions made by each Investor who 

subscribes to the Offering through the Platform, with a minimum fee of $5 and a maximum of $300 per subscription. 

 

ODB has agreed, with respect to the Securities issued to it as part of its commission, not to: (a) sell, transfer, assign, pledge or 

hypothecate such Securities for a period of 180 days following the date on which this Offering is qualified by the SEC to anyone 

other than: (i) its affiliates or any selected dealer that may participate in the Offering, or (ii) a bona fide officer or partner of ODB 

or of any such selected dealer, in each case in accordance with FINRA Conduct Rule 5110(e)(1), or (b) cause such Securities to be 

the subject of any hedging, short sale, derivative, put or call transaction that would result in the effective economic disposition of 

such Securities, except as provided for in FINRA Rule 5110(e)(2). On and after 180 days after the date on which this Offering is 

qualified by the SEC, transfers to others may be made subject to compliance with or exemptions from applicable securities laws. 

There are no registration rights offered to ODB. We may be required to indemnify ODB and possibly other parties with respect to 
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disclosures made in this Offering Memorandum as well as for a material breach of its representations, warranties, covenants or 

agreements in the engagement Agreement. 

 

Fees for Termination of the Engagement Agreement. Should we terminate the Engagement Agreement, other than for 

a breach of the Engagement Agreement by ODB, we have agreed to pay ODB the greater of $5,000 or an amount equal 

to the number of Investors in this Offering multiplied by $25.00. 

 

Aggregate Maximum Commission payable to ODB. The aggregate cash commission to be paid to ODB if the 

Maximum Offering Amount is raised will have a maximum value of no more than 6% of the total proceeds of the 

Offering. Any other fees that the Company may pay to ODB or third parties will not be commissions for these purposes.  

 

For the avoidance of doubt, neither ODB’s cash commission nor ODB’s expense reimbursement will reduce Investors’ 

capital commitment. ODB will be entitled to a securities commission equal to one percent (1.0%) of the dollar value of 

the Securities sold in the Offering. In aggregate, ODB shall receive a commission not to exceed seven percent (7%) of 

the total proceeds of the Offering. 

 

Indemnification and Control 

 

We have agreed to indemnify ODB against liabilities relating to any investigation, claim, or proceeding stemming from the Offering, 

liabilities arising from breaches of some or all of the representations and warranties contained in the Engagement Agreement, and 

to contribute to payments that ODB may be required to make for these liabilities. ODB and their respective affiliates are engaged 

in various activities, which may include securities trading, commercial and investment banking, financial advisory, investment 

management, investment research, principal investment, hedging, financing and brokerage activities. ODB and their respective 

affiliates may in the future perform various financial advisory and investment banking services for us, for which they received or 

will receive customary fees and expenses. 

 

Procedures for Subscribing 

 

In order to purchase the Securities, each Investor will be required to electronically deliver to the Company, through the Platform a 

fully completed, dated, and signed copy of the Subscription Agreement together with any (i) exhibits and (ii) documents requested 

by the Company and its agents, including ODB and its representatives, for the purpose of satisfying the Company and ODB’s 

accreditation, customer identification and due diligence obligations prior to the termination of the Offering, according to the 

Company’ procedures as outlined on the Platform. Investors will not be provided wire instructions until completion of ODB’s know 

your customer (KYC), anti- money laundering (AML), and Reg BI policies, as well as verification of accredited investor status, 

after which Investors may send full payment of any consideration to the Company. 

 

The Company and ODB reserve the right to reject any proposed investment in part or in its entirety in their sole discretion, in which 

case, the applicable prospective Investor’s funds will be returned without interest or deductions. 

Investment commitments are not binding on the Company until they are accepted by the Company. Once accepted by the Company, 

subscriptions are irrevocable. 

 

We will hold an initial closing on any number of Securities at any time during the Offering after we have received notification of 

approval when we and ODB determine, and thereafter may hold one or more additional closings until we determine to cease having 

any additional closings during the Offering. We will close on proceeds based upon the order in which they are received. We will 

consider various factors in determining the timing of any additional closings following the initial closing, including the amount of 

proceeds received at the initial closing and any prior additional closings. 

 

OPENDEAL HAS NOT INVESTIGATED (NOR HAVE ANY OF ITS AFFILIATES INVESTIGATED) THE 

DESIRABILITY OR ADVISABILITY OF AN INVESTMENT IN THIS OFFERING OR THE SECURITIES 

OFFERED HEREIN. OPENDEAL AND ITS AFFILIATES MAKE NO REPRESENTATIONS, WARRANTIES, 

ENDORSEMENTS, OR JUDGMENT ON THE MERITS OF THE OFFERING OR THE SECURITIES OFFERED 

HEREIN. OPENDEAL BROKER’S CONNECTION TO THE OFFERING IS SOLELY FOR THE LIMITED 
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PURPOSES OF ACTING AS A SERVICE PROVIDER. 

 

If an Investor makes an investment commitment under a name that is not their legal name, they may be unable to redeem their 

Security indefinitely, and neither ODB nor the Company are required to correct any errors or omissions made by the Investor. 

 

Bonus Shares and Non-Equity Perks for Certain Investors 

 

Certain investors in this Offering are eligible to receive bonus shares of Class AAA Common Stock, which effectively gives them 

a discount on their investment. Those investors will receive, as part of their investment, additional shares for their shares purchased 

(“Bonus Shares”). The amount of Bonus Shares investors in this offering are eligible to receive and the criteria for receiving such 

Bonus Shares is as follows: 

 

Investors will be eligible to receive one of the below bonuses based on the amount of their investment in this offering. The below 

table indicates the % of bonus shares eligible by tier: 

 

 

Investment Range Bonus Shares Non-Equity Perks* 

$2,500+ 0% 1 EarnPhone 

$5,000+ 10% 1 EarnPhone 

$10,000+ 44% 2 EarnPhones 

$25,000+ 79% 3 EarnPhones 

$50,000+ 113% 4 EarnPhones 

$100,000+ 148% 4 EarnPhones 

 

*The EarnPhone retails for approximately $100  

  

For example, if an investor invests $10,000 the investor will receive 62,500 shares of Class AAA Common Stock, and will 

receive 44% Bonus Shares or 27500 shares of Class AAA Common Stock, for a total of 90,000 shares.  No fractional shares will 

be issued, so all Bonus Shares are rounded down to the nearest whole share. 

 

Additionally, investors who invests within the first 6 weeks or 42 days of this Offering will receive a 30% discount on their 

investment, effectively giving them a price per share of $0.11.  Any of the above volume bonuses will stack with the 30% 

discount.  For example, if someone invests $10,000 withing the first 6 weeks, they will receive 90,909 shares of Class AAA 

Common Stock, plus an additional 39,999 Bonus Shares, for a total of 130,908 shares of Class AAA Common Stock.  When the 

time-based discount is in effect, any volume-based Bonus Shares will be calculated based on the discounted time-based share 

price.   
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RESTRICTIONS ON TRANSFERABILITY 
 

Our Class AAA Common Stock sold pursuant to this Offering Memorandum are “restricted securities” as that term is defined in 

Rule 144 promulgated under the Securities Act. These securities have not been registered under the Securities Act and are being 

offered and will be sold without benefit of registration under the applicable federal or state securities acts by reason of specific 

exemptions from registration provided by such acts. The availability of such exemptions is also dependent, in part, upon the 

“investment intent” of the investors. The exemptions would not be available if an investor were purchasing the Class AAA Common 

Stock with a view to redistributing them. Accordingly, each investor when executing the Subscription Agreement will be required 

to acknowledge that his or her purchase is for investment, for its, his or her own account, and without any view to resale of the 

shares of Class AAA Common Stock except pursuant to an effective registration statement under the Securities Act, or a valid 

exemption from the registration requirements of the Securities Act, and subject to the terms of the Subscription Agreement.  

 

Any certificate or other document evidencing the Class AAA Common Stock will be imprinted with a conspicuous legend stating 

that the securities have not been registered under the Securities Act of 1933 and state securities laws, and referring to the restrictions 

on transferability and sale of the securities. In addition, our records concerning the securities will include “stop transfer notations” 

with respect to such Class AAA Common Stock. 

  

In addition, any transfer in violation of our Charter will be deemed invalid, null and void, and of no force or effect. Any person to 

whom our Class AAA Common Stock are attempted to be transferred in violation of the transfer restriction will not be entitled to 

vote on matters coming before the stockholder, receive distributions from the Company or have any other rights in or with respect 

to our Class AAA Common Stock.  

 

A purchaser must be prepared to bear the economic risk of an investment in our Class AAA Common Stock for an indefinite 

period of time. An investor in our Class AAA Common Stock, pursuant to the Subscription Agreement and applicable law, 

will not be permitted to transfer or dispose of the Securities, and the Securities will be subject to transfer restrictions as set 

out in the Subscription Agreement for at least one year from the date of the Subscription Agreement. 
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INVESTOR SUITABILITY STANDARDS 
 

General  

 

An investment in our Class AAA Common Stock involves a high degree of risk and is suitable only for persons of substantial 

financial means who have no need for liquidity in their investment. Our Class AAA Common Stock sold pursuant to this Offering 

Memorandum are only suitable for those who desire a relatively long-term investment for which they do not need liquidity until the 

anticipated return on investment as set forth in this Offering Memorandum.  

 

The offer, offer for sale, and sale of our shares of Class AAA Common Stock is intended to be exempt from the registration 

requirements of the Securities Act pursuant to Rule 506(c) of Regulation D promulgated thereunder and is intended to be 

exempt from the registration requirements of applicable state securities laws as a federally covered security. This offering is 

directed to “accredited investors,” as that term is defined in Rule 501(a) of Regulation D as promulgated by the SEC.  

 

A subscriber must meet one (or more) of the investor suitability standards below to purchase shares of Class AAA Common 

Stock. Fiduciaries must also meet one of these conditions. If the investment is a gift to a minor, the custodian or the donor 

must meet these conditions. For purposes of the net worth calculations below, net worth is the amount by which assets exceed 

liabilities, but excluding your house, home furnishings or automobile(s) among your assets. In the Subscription Agreement, a 

subscriber will have to confirm satisfaction of these minimum standards:  

 

• Each investor must have the ability to bear the economic risks of investing in the shares of Class AAA Common Stock.  

• Each investor must have sufficient knowledge and experience in financial, business or investment matters to evaluate the 

merits and risks of the investment.  

• Each investor must represent and warrant that the shares of Class AAA Common Stock to be purchased are being 

acquired for investment and not with a view to distribution.  

Each investor will make other representations to us in connection with purchase of the shares of Class AAA Common 

Stock, including representations concerning the investor’s degree of sophistication, access to information concerning the 

Company, and ability to bear the economic risk of the investment.  

 

Suitability Requirements  

 

Rule 501(a) of Regulation D defines an “accredited investor” as any person who comes within any of the following 

categories, or whom the issuer reasonably believes comes within any of the following categories, at the time of the sale of the 

securities to that person:  

 

(1) Any bank as defined in section 3(a)(2) of the Securities Act, or any savings and loan association or other institution 

as defined in section 3(a)(5)(A) of the Securities Act whether acting in its individual or fiduciary capacity; any broker or 

dealer registered pursuant to section 15 of the Exchange Act; any insurance company as defined in section 2(a)(13) of 

the Securities Act; any investment company registered under the Investment Company Act of 1940 or a business 

development company as defined in section 2(a)(48) of that Act; any Small Business Investment Company licensed by 

the U.S. Small Business Administration undersection 301(c) or (d) of the Small Business Investment Act of 1958; any 

plan established and maintained by a state, its political subdivisions, or any agency or instrumentality of a state or its 

political subdivisions, for the benefit of its employees, if such plan has total assets in excess of $5,000,000; any 

employee benefit plan within the meaning of the Employee Retirement Income Security Act of 1974 if the investment 

decision is made by a plan fiduciary, as defined in section 3(21) of such act, which is either a bank, savings and loan 

association, insurance company, or registered investment adviser, or if the employee benefit plan has total assets in 

excess of $5,000,000 or, if a self-directed plan, with investment decisions made solely by persons that are accredited 

investors;  

 

(2) Any private business development company as defined in section 202(a)(22) of the Investment Advisers Act of 1940;  

 



 

 
29 

(3) Any organization described in section 501(c)(3) of the Internal Revenue Code, corporation, Massachusetts or similar 

business trust, or partnership, not formed for the specific purpose of acquiring the securities offered, with total assets in 

excess of $5,000,000;  

 

(4) Any director, executive officer, or general partner of the issuer of the securities being offered or sold, or any director, 

executive officer, or general partner of a general partner of that issuer;  

 

(5) Any natural person whose individual net worth, or joint net worth with that person’s spouse, exceeds $1,000,000;  

 

(6) Any natural person who had an individual income in excess of $200,000 in each of the two most recent years or joint 

income with that person‘s spouse in excess of $300,000 in each of those years and has a reasonable expectation of 

reaching the same income level in the current year;  

 

(7) Any trust, with total assets in excess of $5,000,000, not formed for the specific purpose of acquiring the securities 

offered, whose purchase is directed by a sophisticated person as described in § 230.506(b) (2)(ii); and  

 

(8) Any entity in which all of the equity owners are accredited investors.  

 

For purposes of calculating net worth:  

 

(A) The person‘s primary residence shall not be included as an asset;  

 

(B) Indebtedness that is secured by the person‘s primary residence, up to the estimated fair market value of the primary 

residence at the time of the sale of securities, shall not be included as a liability (except that if the amount of such 

indebtedness outstanding at the time of sale of securities exceeds the amount outstanding 60 days before such time, other 

than as a result of the acquisition of the primary residence, the amount of such excess shall be included as a liability); 

and  

 

(C) Indebtedness that is secured by the person‘s primary residence in excess of the estimated fair market value of the 

primary residence at the time of the sale of securities shall be included as a liability.  

 

In determining income, a subscriber should add to the subscriber’s adjusted gross income any amounts attributable to tax 

exempt income received, losses claimed as a limited partner in any limited partnership, deduction claimed for depletion, 

contribution to an IRA or Keogh plan, alimony payments, and any amount by which income for long-term capital gains has 

been reduced in arriving at adjusted gross income.  

 

In addition to the foregoing suitability standards, we cannot accept subscriptions from anyone if the representations required 

are either not provided or are provided but are inconsistent with our determination that the investment is suitable for the 

subscriber. In addition to the financial information we require, the representations we require of you state that you:  

 

• Have received this Offering Memorandum, together with the Exhibits attached hereto;  

• Understand that no federal or state agency has made any finding or determination as to the fairness for investment 

in, nor made any recommendation or endorsement of, the shares of Class AAA Common Stock; and  

• Understand that an investment in the Company will not, in itself, create a qualified retirement plan as described in 

the Internal Revenue Code and that you must comply with all applicable provisions of the Internal Revenue Code in 

order to create a qualified retirement plan.  

 

You will also represent that you are familiar with the risk factors we describe, and that this investment matches your 

investment objectives. Specifically, you will represent to us that you:  

 

• Understand that there is no public market for the shares of Class AAA Common Stock, that there are substantial 

restrictions on repurchase, sale, assignment or transfer of the shares of Class AAA Common Stock and that it may 

not be possible to readily liquidate an investment in the shares of Class AAA Common Stock; and  
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• Have investment objectives that correspond to those described elsewhere in this Offering Memorandum.  

 

You will also represent to us that you have the capacity to invest in our shares of Class AAA Common Stock by confirming 

that:  

 

• You are legally able to enter into a contractual relationship with us, and, if you are an individual, have attained the 

age of majority in the state in which you live; and  

• If you are a manager, that you are the manager for the trust on behalf of which you are purchasing the shares of 

Class AAA Common Stock, and have due authority to purchase shares of Class AAA Common Stock on behalf of 

the trust.  

 

If you are purchasing as a fiduciary, you will also represent that the above representations and warranties are accurate for the 

person(s) for whom you are purchasing shares of Class AAA Common Stock. By executing the Subscription Agreement, you 

will not be waiving any rights under the Securities Act or the Exchange Act.  

 

We have the right to refuse a subscription for shares of Class AAA Common Stock if in our sole discretion if we believe that 

the prospective investor does not meet the suitability requirements. It is anticipated that comparable suitability standards 

(including state law standards applicable in particular circumstances) may be imposed by us in various jurisdictions in 

connection with any resale of the shares of Class AAA Common Stock.  

 

 

ANTI-MONEY LAUNDERING 

 

The USA PATRIOT Act 

 

The USA PATRIOT Act is designed to detect, deter and punish terrorists in the United 

States and abroad. The Act imposes anti-money laundering 

requirements on brokerage firms and financial institutions. Since April 24, 2002, all United States brokerage firms have been anti-

money laundering programs in effect.  

 

What is Money Laundering? 

 

Money laundering is the process of disguising illegally obtained money so that the funds appear to come from legitimate sources 

or activities. Money laundering occurs in connection with a wide variety of crimes, including illegal arms sales, drug trafficking, 

robbery, fraud, racketeering and terrorism. 

 

How big is the problem and why is it important? 

 

The use of the United States financial system by criminals to facilitate terrorism or other crimes could taint our financial markets. 

According to the United States State Department estimate puts the amount of worldwide money laundering activity at $1 trillion a 

year. 

 

 

Patriot Act; Anti-Money Laundering; OFAC. 

 

Each Purchaser should check the Office of Foreign Assets Control (“OFAC”) website at http://www.treas.gov/ofac before making 

the following representations. Each Purchase shall be required to make the following representations and warranties in the 

applicable purchase agreement: 

 

a) The Purchaser represents that (i) no part of the funds used by the Purchaser to acquire the Securities or to 

satisfy his/her capital commitment obligations with respect thereto has been, or shall be, directly or 

indirectly derived from, or related to, any activity that may contravene United States federal or state or non- 

United States laws or regulations, including anti-money laundering laws and regulations, and (ii) no capital 

commitment, contribution or payment to the Company by the Purchaser and no distribution to the Purchaser 

shall cause the Company to be in violation of any applicable anti-money laundering laws or regulations 
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including, without limitation, Title III of the Uniting and Strengthening America by Providing Appropriate 

Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT ACT) Act of 2001 and the United 

States Department of the Treasury Office of Foreign Assets Control regulations. The Purchaser 

acknowledges and agrees that, notwithstanding anything to the contrary contained in this Memorandum or 

any other agreement, to the extent required by any anti-money laundering law or regulation, the Company 

may prohibit capital contributions, restrict distributions or take any other reasonably necessary or advisable 

action with respect to the Securities, and the Purchaser shall have no claim, and shall not pursue any claim, 

against the Company or any other person in connection therewith. 

 

b) U.S. federal regulations and executive orders administered by OFAC prohibit, among other things, the 

engagement in transactions with, and the provision of services to, certain foreign countries, territories, 

entities and individuals. The lists of OFAC prohibited countries, territories, persons and entities can be 

found on the OFAC website at http://www.treas.gov/ofac. In addition, the programs administered by OFAC 

(the “OFAC Programs”) prohibit dealing with individuals1 or entities in certain countries regardless of whether such individuals 

or entities appear on the OFAC lists. 

 

c) To the best of the Purchaser’s knowledge, none of: (1) the Purchaser; (2) any person controlling or controlled by the Purchaser; 

(3) if the Purchaser is a privately-held entity, any person having a beneficial interest in the Purchaser; or (4) any person for whom 

the Purchaser is acting as agent or nominee in connection with this investment is a country, territory, individual or entity named 

on an OFAC list, or a person or entity prohibited under the OFAC Programs. Please be advised that the Company may not accept 

any amounts from a prospective subscriber if such prospective subscriber cannot make the representation set forth in this 

paragraph. The Purchaser agrees to promptly notify the Company should the Purchaser become aware of any change in the 

information set forth in these representations. The Purchaser understands and acknowledges that, by law, the Company may be 

obligated to “freeze the account” of the Purchaser, either by prohibiting additional subscriptions from the Purchaser, declining any 

redemption requests and/or segregating the assets in the account in compliance with governmental regulations, and any broker 

may also be required to report such action and to disclose the Purchaser’s identity to OFAC. The Purchaser further acknowledges 

that the Company may, by written notice to the Purchaser, suspend the redemption rights, if any, of the Purchaser if the Company 

reasonably deems it necessary to do so to comply with anti-money laundering regulations applicable to the Company or any 

broker or any of the Company’s other service providers. These individuals include specially designated nationals, specially 

designated narcotics traffickers and other parties subject to OFAC sanctions and embargo programs. 

 

d) To the best of the Purchaser’s knowledge, none of: (1) the Purchaser; (2) any person controlling or controlled 

by the Purchaser; (3) if the Purchaser is a privately-held entity, any person having a beneficial interest in the 

Purchaser; or (4) any person for whom the Purchaser is acting as agent or nominee in connection with this 

investment is a senior foreign political figure2, or any immediate family3 member or close associate4 of a 

senior foreign political figure, as such terms are defined in the footnotes below. 

 

e) If the Purchaser is affiliated with a non-U.S. banking institution (a “Foreign Bank”), or if the Purchaser receives 

deposits from, makes payments on behalf of, or handles other financial transactions related to a Foreign Bank, 

the Purchaser represents and warrants to the Company that: (1) the Foreign Bank has a fixed address, other than 

solely an electronic address, in a country in which the Foreign Bank is authorized to conduct banking activities; 

(2) the Foreign Bank maintains operating records related to its banking activities; (3) the Foreign Bank is 

subject to inspection by the banking authority that licensed the Foreign Bank to conduct banking activities; 

and (4) the Foreign Bank does not provide banking services to any other Foreign Bank that does not have a 

 
1 These individuals include specially designated nationals, specially designated narcotics traffickers and other parties subject to OFAC sanctions and 

embargo programs. 
2 A “senior foreign political figure” is defined as a senior official in the executive, legislative, administrative, military or judicial branches of a foreign government 
(whether elected or not), a senior official of a major foreign political party, or a senior executive of a foreign government-owned corporation. In addition, a “senior 

foreign political figure” includes any corporation, business or other entity 

that has been formed by, or for the benefit of, a senior foreign political figure. 
3 Immediate family” of a senior foreign political figure typically includes the figure’s parents, siblings, spouse, children and in-laws. 
4 A “close associate” of a senior foreign political figure is a person who is widely and publicly known to maintain an unusually close relationship with the senior 
foreign political figure, and includes a person who is in a position to conduct substantial domestic and international financial transactions on behalf of the senior 

foreign political figure. 
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physical presence in any country and that is not a regulated affiliate. 

 

f) The Purchaser acknowledges that, to the extent applicable, the Company will seek to comply with the Foreign 

Account Tax Compliance Act provisions of the U.S. Internal Revenue Code and any rules, regulations, forms, 

instructions or other guidance issued in connection therewith (the “FATCA Provisions”). In furtherance of 

these efforts, the Purchaser agrees to promptly deliver any additional documentation or information, and updates 

thereto as applicable, which the Company may request in order to comply with the FATCA Provisions. The 

Purchaser acknowledges and agrees that, notwithstanding anything to the contrary contained in this 

Memorandum, any side letter or any other agreement, the failure to promptly comply with such requests, or to 

provide such additional information, may result in the withholding of amounts with respect to, or other 

limitations on, distributions made to the Purchaser and such other reasonably necessary or advisable action by 

the Company with respect to the Securities (including, without limitation, required withdrawal), and the 

Purchaser shall have no claim, and shall not pursue any claim, against the Company or any other person in 

connection therewith.  
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INDEPENDENT AUDITOR’S REPORT 

July 25, 2023 

 

To:  Board of Directors, MODE MOBILE, INC. 

 

Re:  2022-2021 Financial Statement Audit 

 

We have audited the accompanying financial statements of MODE MOBILE, INC. (a corporation organized 

in Delaware) (the “Company”), which comprise the balance sheets as of December 31, 2022 and 2021, 

and the related statements of income, shareholders’ equity/deficit, and cash flows for the calendar years 

ended December 31, 2022 and 2021, and the related notes to the financial statements.   

 

Management’s Responsibility for the Financial Statements 

Management is responsible for the preparation and fair presentation of these financial statements in 

accordance with accounting principles generally accepted in the United States of America; this includes the 

design, implementation, and maintenance of internal control relevant to the preparation and fair 

presentation of financial statements that are free from material misstatement, whether due to fraud or error. 

 

Auditor’s Responsibility 

Our responsibility is to express an opinion on these financial statements based on our audit. We conducted 

our audit of the Company’s financial statements in accordance with auditing standards generally accepted 

in the United States of America. Those standards require that we plan and perform the audit to obtain 

reasonable assurance about whether the financial statements are free from material misstatement. 

An audit involves performing procedures to obtain audit evidence about the amounts and disclosures in the 

financial statements. The procedures selected depend on the auditor’s judgment, including the assessment 

of the risks of material misstatement of the financial statements, whether due to fraud or error. In making 

those risk assessments, the auditor considers internal control relevant to the entity’s preparation and fair 

presentation of the financial statements in order to design audit procedures that are appropriate in the 

circumstances, but not for the purpose of expressing an opinion on the effectiveness of the entity’s internal 

control. Accordingly, we express no such opinion. 

An audit also includes evaluating the appropriateness of accounting policies used and the reasonableness 

of significant accounting estimates made by management, as well as evaluating the overall presentation of 

the financial statements.  We believe that the audit evidence we have obtained is sufficient and appropriate 

to provide a basis for our audit opinion. 

 

Going Concern 
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The accompanying consolidated financial statements have been prepared assuming that the Company will 

continue as a going concern. As discussed in the notes to the consolidated financial statements, the 

Company has suffered recurring losses from operations and has a net capital deficiency that raise 

substantial doubt about its ability to continue as a going concern. Management's evaluation of the events 

and conditions and management's plans regarding these matters are also described in the notes to the 

financial statements. The consolidated financial statements do not include any adjustments that might 

result from the outcome of this uncertainty. Our opinion is not modified with respect to this matter. 

 

Opinion 

In our opinion, the financial statements referred to above present fairly, in all material respects, the financial 

position of the Company as of December 31, 2022 and 2021, and the results of its operations, 

shareholders’ equity/deficit and cash flows for the calendar years ended December 31, 2022 and 2021 in 

accordance with accounting principles generally accepted in the United States of America. 

 

Sincerely, 

 

IndigoSpire CPA Group 

IndigoSpire CPA Group, LLC 

Aurora, CO 



 

 

  

 
 

 

See Independent Auditor’s Report and accompanying notes, which are an integral part of these consolidated financial statements.

2022 2021

ASSETS

Current assets:

Cash and cash equivalents 2,788,854$   1,816,189$   

Accounts receivable 2,665,837 6,158,722     

Prepaid expenses and other current assets 608,418 457,620        

Inventory 266,299 168,404        

Total current assets 6,329,408 8,600,935

Deferred offering costs 214,506 8,920            

Property and equipment, net 28,739 32,948          

Intangible assets, net 37,968 113,903        

Cryptocurrency assets 108,583 840,761        

Nonfungible token assets 170,199                   -   

Deposits 1,150                   -   

Total assets 6,890,553$   9,597,467$   

LIABILITIES AND STOCKHOLDERS' EQUITY

Current liabilities:

Accounts payable 587,536$      2,794,839$   

Accrued expenses and other current liabilities 90,762          7,811            

Deferred revenue                   -   600,000        

Royalty liability      1,900,000                   -   

Total liabilities 2,578,298 3,402,650

Commitments and contingencies

Stockholders' equity:

Preferred stock, $0.0001 par value, 388,800,000 shares authorized, 353,712,906 shares issued and

outstanding as of both December 31, 2022 and 2021, liquidation preference of $4,759,840

as of both December 31, 2022 and 2021 35,371 35,371

Class A common stock, $0.0001 par value, 2,100,000,000 shares authorized, 646,825,014 shares issued 

and outstanding as of both December 31, 2022 and 2021 64,683          64,683          

Class B common stock, $0.0001 par value, 243,000,000 shares authorized, 5,301,936 and 0 shares issued

and outstanding as of December 31, 2022 and 2021, respectively 530                                 -   

Class C common stock, $0.0001 par value, 12,150,000 shares authorized, no shares issued or outstanding                   -                     -   

Class AAA common stock, $0.0001 par value, 600,000,000 shares authorized, no shares issued or outstanding                   -                     -   

Additional paid-in capital 5,321,618     4,830,432     

Treasury stock (150,000)      (150,000)      

Accumulated deficit (959,947)      1,414,331     

Total stockholders' equity 4,312,255 6,194,817

Total liabilities and stockholders' equity 6,890,553$    9,597,467$    

December 31,



 

 

   
 

 

 

 

See Independent Auditor’s Report and accompanying notes, which are an integral part of these consolidated financial statements.

2022 2021

Net revenues 24,947,043$    22,950,934$    

Cost of net revenues 10,249,605     7,849,687       

Gross profit 14,697,438     15,101,247     

Operating expenses:

Sales and marketing 12,384,163     15,863,698     

Research and development 5,434,239       4,258,915       

General and administrative 5,036,078       3,794,781       

Royalty payments 1,900,000                           -   

Amortization of SAFT performance obligation liability                     -   (10,080,104)   

Total operating expenses 24,754,480     13,837,290     

Income (loss) from operations (10,057,042)   1,263,957       

Other income (expense), net:

Realized gains on cryptocurrency sales 8,099,516       4,269,858       

Impairment of nonfungible token assets (408,015)                            -   

Loss on loan receivable forgiven                     -   (75,195)          

Other income 34,865            464,038          

Interest income 7,115              58,649            

Interest expense (50,717)          (60,155)          

Total other income (expense), net 7,682,764 4,657,196

Provision for income taxes - -

Net income (loss) (2,374,278)$   5,921,153$     

Weighted average common shares outstanding - basic 939,359,161   649,123,849   

Weighted average common shares outstanding - diluted 939,359,161   936,692,560   

Net income (loss) per common share - basic (0.00)$            0.01$              

Net income (loss) per common share - diluted (0.00)$            0.01$              

Year Ended

December 31,



 

 

 

 
 

 

 

 

 

 

 

 

See Independent Auditor’s Report and accompanying notes, which are an integral part of these consolidated financial statements. 

 

Additional Total

Paid-in Treasury Accumulated Stockholders'

Shares Amount Shares Amount Shares Amount Capital Stock Deficit Equity (Deficit)

Balances at December 31, 2020 - -$                   - -$                   -  $               -    $                 -   -$                (4,506,822)$     (4,506,822)$       

Conversion of note and SAFE agreements into preferred stock 353,712,906 35,371 - - - - 3,739,579       - - 3,774,950          

Issuance of stock per asset purchase agreement - - - - 18,360,594 1,836 225,971          - - 227,807             

Shares repurchased by the Company - - - - (18,360,594) (1,836) 1,836              (150,000) - (150,000)            

Issuance of Class A common shares to founders - - 646,825,014 64,683          - - (64,683)          - - -                     

Stock-based compensation - - - - - - 927,729 - - 927,729             

Net income - - - - - - - - 5,921,153         5,921,153

Balances at December 31, 2021 353,712,906 35,371          646,825,014 64,683                            -                     -   4,830,432       (150,000)    1,414,331         6,194,817          

Exercise of options - - - - 5,301,936 530 (530)               - -                        -   

Stock-based compensation - - - - - - 491,716 - - 491,716             

Net loss - - - - - - - - (2,374,278)       (2,374,278)

Balances at December 31, 2022 353,712,906 35,371$         646,825,014 64,683$         5,301,936 530$              5,321,618$      (150,000)$   (959,947)$          4,312,255$         

Class APreferred Stock Class B

Common StockSeries Seed



 

 

  
 

 

See Independent Auditor’s Report and accompanying notes, which are an integral part of these consolidated financial statements. 

2022 2021

Cash flows from operating activities:

Net income (loss) (2,374,278)$         5,921,153$           

Adjustments to reconcile net income (loss) to net cash provided by 

(used in) operating activities:

Depreciation and amortization 86,995 86,083

Realized gains on cryptocurrency sales (8,099,516) (4,269,858)

Bad debt 555,000 -

Impairment of nonfungible token assets 408,015 -

Loss on loan receivable forgiven - 75,195

Other income - Payroll Protection Program forgiveness - (354,353)

Interest expense converted to preferred stock - 75,000

Stock-based compensation 491,716 927,729

Royalty payments 1,900,000 -

Changes in operating assets and liabilities:

Accounts receivable 2,937,885 (3,701,391)

Prepaid expenses and other current assets (150,798) (385,921)

Inventory (97,895) 176,067

Accounts payable (2,207,304) 1,288,516

Accrued expenses and other current liabilities 82,951 (35,467)

Deferred revenue (600,000) 600,000

Net cash provided by (used in) operating activities (7,067,229) 402,753

Cash flows from investing activities:

Proceeds from cryptocurrency sales 8,831,694 4,455,520

Purchases of nonfungible token assets (578,214) -

Payments made on software development for performance obligation - (10,080,104)

Purchase of property and equipment (6,850) (12,225)

Deposits (1,150) 12,150

Net cash provided by (used in) investing activities 8,245,480 (5,624,659)

Cash flows from financing activities:

Repayments of debt and SAFEs - (814,000)              

Shares repurchased by the Company - (150,000)

Deferred offering costs (205,586) (8,920)

Net cash used in financing activities (205,586) (972,920)

Net change in cash and cash equivalents 972,665 (6,194,827)

Cash and cash equivalents at beginning of year 1,816,189 8,011,016

Cash and cash equivalents at end of year 2,788,854$          1,816,189$           

Supplemental disclosure of cash flow information:

Cash paid for income taxes -$                         -$                          

Cash paid for interest -$                         -$                          

Supplemental disclosure of cash flow information:

Conversion of note and SAFE agreements into preferred stock -$                         3,774,950$           

Intangible assets acquired per asset purchase agreement -$                         227,807$              

Year Ended

December 31,



 

 

1. NATURE OF OPERATIONS 

Mode Mobile, Inc. (collectively, the “Company” or “Mode Mobile”) is a technology company that operates the 

Mode EarnOS enabling users the ability to earn rewards on a single platform for interacting with digital content on 

their smartphones. The Company also offers the Mode EarnPhone, a smartphone embedded with the Company’s 

EarnOS software for a more integrated and enhanced earnings experience. The consolidated financial statements 

consist of the following entities (each an “Entity”, collectively the “Entities”): 

 

● Mode Mobile, Inc., a Delaware Corporation organized on April 23, 2015.  Mode Mobile, Inc. is a holding 
company which owns 100% of Mode Mobile, LLC’s membership interests. Mode Mobile, Inc. was 

previously known as Nativ Mobile Inc. before a name change on October 25, 2022 and prior to that, was 

known as Nativ Mobile, LLC before a name change on February 25, 2021. 

 

● Mode Mobile, LLC, a Delaware Limited Liability Company organized on April 25, 2017 and is a 100% 

wholly owned subsidiary of Mode Mobile, Inc. Mode Mobile, LLC was organized to develop an earnings 

ecosystem where users would be rewarded for their time, attention and data. Mode Mobile, LLC was 

previously known as Current Mobile, LLC before a name change on February 4, 2022 and prior to that, was 

known as Current Media, LLC before a name change on March 10, 2021. 

 

● Mode Phone, LLC, an Illinois Limited Liability Company organized on November 10, 2020 and is a 100% 
wholly owned subsidiary of Mode Mobile, Inc. Mode Phone, LLC was organized to build out and support 

the Company’s smartphone business, which focuses on the marketing and distribution of the Mode Earn 

Phone. 

 

● Current (Gibraltar) Limited (“CGL”), a Gibraltar Company organized on June 19, 2018. The Entity was 
organized to develop a rewards protocol, the purpose of which is intended to be used as a rewards distribution 

mechanism through a deep partnership with Mode Mobile and its user base. Mode Mobile, Inc has 100% 

voting rights and 0% economic rights to CGL. 

 

The above entity structure has been in effect since February 25, 2021, on which date the Company consummated 

a corporate reorganization transaction (the “Reorganization”) where, among other things, Mode Mobile, Inc. 

converted its corporate status from a limited liability company to a C-corporation and became a holding company for 

the Company’s operating entities. Prior to the consummation of the corporate reorganization transaction, MobileX 

Labs, LLC, a now-defunct Indiana limited liability company formed in 2012, served as the entity through which all 

profits and losses ultimately flowed for tax purposes. On the effective date of the corporate reorganization, MobileX 

Labs, LLC was dissolved in accordance with applicable state law. The primary purpose of the corporate reorganization 

was to align the investments of the now-existing preferred stockholders into one single entity. 

 

2. SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES 

Basis of Presentation 

The accounting and reporting policies of the Company conform to accounting principles generally accepted in 

the United States of America ("GAAP").  The Company’s fiscal year is December 31. 

 

The consolidated financial statements have been presented to reflect the capital structure per the Reorganization 

on a retroactive basis. 

 

Principles of Consolidation 

 

These consolidated financial statements include the accounts of Mode Mobile and its subsidiaries Mode Mobile, 

LLC, Mode Phone, LLC and CGL. All intercompany transactions and balances have been eliminated in consolidation.  

 

The Company evaluates its relationships with other entities to identify whether they are variable interest entities 

(“VIE”) as defined by Financial Accounting Standards Board (“FASB”) Accounting Standards Codification (“ASC”) 
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Topic 810, Consolidation (“ASC 810”), and to assess whether it is the primary beneficiary of such entities. If the 

determination is made that the Company is the primary beneficiary, then that entity is consolidated.  

Reverse Stock Split 

On February 28, 2023, the Board of Directors approved a 162-for-1 forward stock split of its issued and 

outstanding shares of common and preferred stock. Accordingly, all share and per share amounts for all periods 

presented in the accompanying consolidated financial statements and notes thereto have been adjusted retroactively, 

where applicable, to reflect this forward stock split. 

Use of Estimates 

The preparation of the Company’s consolidated financial statements in conformity with GAAP requires 

management to make estimates and assumptions that affect the reported amounts of assets and liabilities, the disclosure 

of contingent assets and liabilities at the date of the consolidated financial statements, and the reported amounts of 

revenues and expenses during the reporting period. Significant estimates and assumptions reflected in these 

consolidated financial statements include, but are not limited to, the valuations of common stock, amortization of 

performance obligation liabilities and valuation of cryptocurrency assets. The Company bases its estimates on 

historical experience, known trends and other market-specific or other relevant factors that it believes to be reasonable 

under the circumstances. On an ongoing basis, management evaluates its estimates when there are changes in 

circumstances, facts and experience. Changes in estimates are recorded in the period in which they become known. 

Actual results could differ from those estimates. 

Concentrations of Credit Risk 

Financial instruments that potentially subject the Company to concentrations of credit risk consist of cash 

accounts in financial institutions, which, at times, may exceed the Federal Depository Insurance Coverage of 

$250,000. As of December 31, 2022 and 2021, the Company had not experienced losses on these accounts and held 

uninsured deposit amounts of $2,564,028 and $824,637, respectively.  

Cash and Cash Equivalents 

The Company considers all highly liquid investments with maturities of three months or less at the date of 
purchase to be cash equivalents. 

Fair Value Measurements 

Certain assets and liabilities of the Company are carried at fair value under GAAP. Fair value is defined as the 

exchange price that would be received for an asset or paid to transfer a liability (an exit price) in the principal or most 

advantageous market for the asset or liability in an orderly transaction between market participants on the 

measurement date. Valuation techniques used to measure fair value must maximize the use of observable inputs and 

minimize the use of unobservable inputs. Financial assets and liabilities carried at fair value are to be classified and 

disclosed in one of the following three levels of the fair value hierarchy, of which the first two are considered 

observable and the last is considered unobservable: 

 

● Level 1—Quoted prices in active markets for identical assets or liabilities.  

 

● Level 2—Observable inputs (other than Level 1 quoted prices), such as quoted prices in active markets for 

similar assets or liabilities, quoted prices in markets that are not active for identical or similar assets or 

liabilities, or other inputs that are observable or can be corroborated by observable market data.  

 

● Level 3—Unobservable inputs that are supported by little or no market activity that are significant to 

determining the fair value of the assets or liabilities, including pricing models, discounted cash flow 

methodologies and similar techniques.  

The carrying values of the Company’s assets and liabilities approximate their fair values.  



 

3 
 

Accounts Receivable 

The Company’s account receivables are due from customers primarily due to the Company’s marketing revenue. 

The Company also maintains allowances for doubtful accounts for estimated losses resulting from the inability of the 

Company’s customers to make payments. The Company periodically reviews these estimated allowances, including 

an analysis of the customers’ payment history and creditworthiness, the age of the trade receivable balances and 

current economic conditions that may affect a customer’s ability to make payments as well as historical collection 

trends for its customers as a whole. Based on this review, the Company specifically reserves for those accounts deemed 

uncollectible or likely to become uncollectible. When receivables are determined to be uncollectible, principal 

amounts of such receivables outstanding are deducted from the allowance. As of December 31, 2022, there was a 

$555,000 allowance for doubtful accounts related to the Voyager Digital bankruptcy. 

 

During the year ended December 31, 2022, the Company utilized accounts receivable factoring for select invoices 

totaling $2,983,197, and recorded factoring fees of $50,717 which was included in interest expense in the consolidated 

statements of operations. 

 

Note Receivable  

 

In 2020, the Company entered into a note receivable agreement with X Global for a principal amount of $170,000, 

which shall be paid with X Global's accounts receivable that will be collected by Mode. Total of $94,805 was collected 

in 2020.  In 2021, the note receivable was written off and the balance was $0 as of December 31, 2022 and 2021, 

respectively. 

 

Inventory  

 

The Company’s inventory consists of finished goods pertaining to the Company’s hardware phones. The 

inventory is valued at the lower of cost (weighted-average) or estimated net realizable value.  As of December 31, 

2022 and 2021, the Company had deposits for future inventory of $387,620 and $121,604, respectively, which was 

included in prepaid expenses and other current assets on the consolidated balance sheets.  Inventory balances are 

evaluated for excess quantities and obsolescence on a regular basis by analyzing estimated demand, inventory on 

hand, sales levels and other information and reduce inventory balances to net realizable value for excess and obsolete 

inventory based on this analysis. At the point of the write-down recognition, a new, lower cost basis for that inventory 

is established, and subsequent changes in facts and circumstances do not result in the restoration or increase in that 

newly established cost basis.  Management believes there was no impairment of inventory as of both December 31, 

2022 and 2021. 

Property and Equipment, Net 

Property and equipment are stated at cost less accumulated depreciation and amortization. Property and equipment 

consists of computer equipment, furniture and fixtures and office equipment, and depreciation expense is recognized 

using the straight-line method over the estimated useful life of five years for computer equipment, seven years for 

furniture and fixtures, and five to fifteen years for office equipment. 

 

The following is a summary of property and equipment: 

 
Depreciation expense was $11,059 and $10,147 for the years ended December 31, 2022 and 2021, respectively. 

2022 2021

Computer equipment 51,460$         44,610$         

Furniture and fixtures 6,137 6,137

Office equipment 57,562 57,562

Total 115,159         108,309         

Less: Accumulated depreciation (86,420) (75,361)

Property and equipment, net 28,739$         32,948$         

December 31,
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Impairment of Long-Lived Assets  

 

The Company evaluates the recoverability of the carrying value of long-lived assets held and used in its operations 

for impairment on at least an annual basis or whenever events or changes in circumstances indicate that their carrying 

value may not be recoverable. When such factors and circumstances exist, the Company compares the projected 

undiscounted future net cash flows associated with the related asset or group of assets over their estimated useful lives 

against their respective carrying amount. These projected future cash flows may vary significantly over time as a result 

of increased competition, changes in technology, fluctuations in demand, consolidation of its customers and reductions 

in average sales prices. If the carrying value is determined not to be recoverable from future operating cash flows, the 

asset is deemed impaired, and an impairment loss is recognized to the extent the carrying value exceeds the estimated 

fair value of the asset. The fair value of the asset or asset group is based on market value when available, or when 

unavailable, on discounted expected cash flows. Management believes there was no impairment of long-lived assets 

as of both December 31, 2022 and 2021.  

 

Intangible Assets 

 

Intangible assets are amortized over the respective estimated lives, unless the lives are determined to be indefinite 

and reviewed for impairment whenever events or other changes in circumstances indicate that the carrying amount 

may not be recoverable. Impairment testing compares carrying values to fair values and, when appropriate, the 

carrying value of these assets is reduced to fair value. Impairment charges, if any, are recorded in the period in which 

the impairment is determined. 

 

Intangible assets, with a cost of $227,807, consist of mobile charge screens and monetization software, pursuant 

to an asset acquisition.  The assets are amortized over a useful life of three years.  During the years ended December 

31, 2022 and 2021, amortization expense was $75,936 and $75,936, respectively.  As of December 31, 2022, intangible 

assets, net of accumulated amortization of $189,839, was $37,968. 

 

Digital Assets – Cryptocurrencies and Nonfungible Tokens 

The Company initially records cryptocurrency and nonfungible tokens (“NFTs”) when received at cost, and 

subsequently adjusts each reporting period to the lower of cost or fair value. The Company recognizes an impairment 

charge on these assets arising from decreases in market value based upon Level 2 inputs, being actively traded 

exchange’s closing prices at each reporting date, whenever events or changes in circumstances indicate that the 

carrying amount of an asset may not be recoverable. Such impairment in the value of cryptocurrencies and NFTs are 

recorded in the consolidated statements of operations. 

 

During the year ended December 31, 2022, the Company recorded $408,015 on impairment related to its NFTs. 

  

The Company realizes gains and losses upon sale or transfer of cryptocurrencies and NFTs, and are recorded 

under other income (expense) in the consolidated statements of operations. The Company uses cryptocurrencies to 

convert cryptocurrency holdings to other cryptocurrencies and US dollars as needed to fund operations. The gains and 

losses recognized from non-cash transactions are reflected as adjustments to reconcile to operating cash flows in the 

consolidated statements of cash flows. 

  

Software Development Costs 

 The Company expenses software development costs as incurred. Such software development costs have been 

reflected as a reduction to the SAFT performance obligation. 

 

Revenue Recognition 

The Company adopted ASU 2014-09, Revenue from Contracts with Customers, and its related amendments 
(collectively known as “ASC 606”), effective January 1, 2019 using the modified retrospective transition approach 

applied to all contracts. Therefore, the reported results for the years ended December 31, 2022 and 2021 reflect the 

application of ASC 606. Management determined that there were no retroactive adjustments necessary to revenue 
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recognition upon the adoption of the ASU 2014-09. The Company determines revenue recognition through the 

following steps: 

 

● Identification of a contract with a customer; 

● Identification of the performance obligations in the contract; 

● Determination of the transaction price; 

● Allocation of the transaction price to the performance obligations in the contract; and 

● Recognition of revenue when or as the performance obligations are satisfied. 

Revenue is recognized when control of the promised goods or services is transferred to customers, in an amount 

that reflects the consideration the Company expects to be entitled to in exchange for those goods or services. As a 

practical expedient, the Company does not adjust the transaction price for the effects of a significant financing 

component if, at contract inception, the period between customer payment and the transfer of goods or services is 

expected to be one year or less. 

 

The Company’s Mode Earn App enables users the ability to earn rewards on a single platform for interacting with 

digital content on their smartphones. Mode Mobile drives user engagement and monetizes user activity primarily 

through digital marketing revenue from advertising partners (including ad networks, ad exchanges, and brand 

partners). The Company satisfies performance obligations and recognizes revenue over time. 

 

The Company also generates revenue from proof-of-concept phone hardware sales. Control transfers at a point in 

time, and as such, revenue is recognized upon shipment. This includes the transfer of legal title, physical possession, 

the risks and rewards of ownership, and customer acceptance. For proof-of-concept subscriptions, control transfers 

over time, and as such, revenue is recognized on a straight-line basis.  

 
Revenue by source consisted of the following for the years ended December 31, 2022 and 2021: 

 

 
 
Contract Balances 

The Company invoices customers based upon contractual billing schedules, and accounts receivable are recorded 

when the right to consideration becomes unconditional. Contract liabilities represent prepayments received in advance 

of performance obligations met. 

 

As of December 31, 2022 and 2021, the Company has deferred revenue of $0 and $600,000.  The deferred revenue 

at December 31, 2021 was recognized in 2022.  
 

Cost of Net Revenues 

Cost of net revenues consists primarily of user redemptions on the Mode Earn App.  The Company shares a 

portion of generated revenue with users and also facilitates earnings and savings for users directly from advertising 

brands. Monthly user redemption costs represent the dollar value of rewards redeemed by users that are paid out by 

the Company.  Cost of net revenues also includes hosting costs, as well as the product and related fulfillment costs of 

hardware products sold. 

 

Cost of net revenue by source consisted of the following for the years ended December 31, 2022 and 2021: 

 

2022 2021

Advertising 24,411,911$  22,413,334$ 

Other 535,132          537,600         

Net revenues 24,947,043$  22,950,934$ 

Year Ended

December 31,
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Advertising and Promotion 

Advertising and promotional costs are expensed as incurred. Advertising costs were approximately $9,244,000 

and $13,945,000 for the years ended December 31, 2022 and 2021, respectively, and are included in sales and 

marketing expenses in the consolidated statements of operations. 

 

Research and Development Costs  

Costs incurred in the research and development of the Company’s technology and products are expensed as 

incurred. 

 

General and Administrative Expenses 

General and administrative expenses consist primarily of payroll and payroll-related benefits and taxes, 

professional services, administrative expenditures, and information technology. 

 

Accounting for Preferred Stock 

ASC 480, Distinguishing Liabilities from Equity, includes standards for how an issuer of equity (including equity 

shares issued by consolidated entities) classifies and measures on its consolidated balance sheet certain financial 

instruments with characteristics of both liabilities and equity. 

 

Management is required to determine the presentation for the preferred stock as a result of the redemption and 

conversion provisions, among other provisions in the agreement. Specifically, management is required to determine 

whether the embedded conversion feature in the preferred stock is clearly and closely related to the host instrument, 

and whether the bifurcation of the conversion feature is required and whether the conversion feature should be 

accounted for as a derivative instrument. If the host instrument and conversion feature are determined to be clearly 

and closely related (both more akin to equity), derivative liability accounting under ASC 815, Derivatives and 

Hedging, is not required. Management determined that the host contract of the preferred stock is more akin to equity, 

and accordingly, liability accounting is not required by the Company. The Company has presented preferred stock 

within stockholders' equity.  

 

Costs incurred directly for the issuance of the preferred stock are recorded as a reduction of gross proceeds 

received by the Company, resulting in a discount to the preferred stock. The discount is not amortized. 

 

Stock-Based Compensation 

The Company measures all stock-based awards granted to employees and directors based on the fair value on the 

date of the grant and recognizes compensation expense for those awards over the requisite service period, which is 

generally the vesting period of the respective award. The Company issues stock-based awards with only service-based 

vesting conditions and records the expense for these awards using the straight-line method. For awards with 

performance-based vesting conditions, the Company records the expense if and when the Company concludes that it 

is probable that the performance condition will be achieved. 

 

The Company classifies stock-based compensation expense in its statement of operations in the same manner in 

which the award recipient’s payroll costs are classified or in which the award recipient’s service payments are 

classified. 

 

The fair value of each stock option grant is estimated on the date of grant using the Black-Scholes option-pricing 

model. The Company historically has been a private company and lacks company-specific historical and implied 

volatility information for its stock. Therefore, it estimates its expected stock price volatility based on the historical 

2022 2021

Advertising 9,717,889$     6,984,507$   

Other 531,716          865,180         

Cost of net revenues 10,249,605$  7,849,687$   

Year Ended

December 31,
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volatility of publicly traded peer companies and expects to continue to do so until such time as it has adequate historical 

data regarding the volatility of its own traded stock price. The expected term of the Company’s stock options has been 

determined utilizing the “simplified” method for awards that qualify as “plain-vanilla” options. The risk-free interest 

rate is determined by reference to the U.S. Treasury yield curve in effect at the time of grant of the award for time 

periods approximately equal to the expected term of the award. Expected dividend yield is based on the fact that the 

Company has never paid cash dividends on common stock and does not expect to pay any cash dividends in the 

foreseeable future. The Company recognizes forfeitures as they occur as there is insufficient historical data to 

accurately determine future forfeitures rates. Determining the appropriate fair value of stock-based awards requires 

the input of subjective assumptions. The assumptions used in calculating the fair value of stock-based awards represent 

management’s best estimates and involve inherent uncertainties and the application of management’s judgment. As a 

result, if factors change and management uses different assumptions, stock-based compensation expense could be 

materially different for future awards. 

 

The Company records an expense for stock issued for services as an expense based on the number of shares issued 

and fair value of the underlying stock issued to the recipient. 

Deferred Offering Costs 

The Company complies with the requirements of FASB ASC 340-10-S99-1 with regards to offering costs. Prior 

to the completion of an offering, offering costs are capitalized. The deferred offering costs are charged to additional 

paid-in capital or as a discount to debt, as applicable, upon the completion of an offering or to expense if the offering 

is not completed.   

 

As of December 31, 2022 and 2021, the Company had capitalized $214,506 and $8,920 in deferred offering costs, 

respectively. 

 

Leases 

 

On January 1, 2022, the Company adopted ASC 842, Leases, as amended, which supersedes the lease accounting 

guidance under Topic 840, and generally requires lessees to recognize operating and finance lease liabilities and 

corresponding right-of-use (ROU) assets on the balance sheet and to provide enhanced disclosures surrounding the 

amount, timing and uncertainty of cash flows arising from lease arrangements. The Company adopted the new 

guidance using a modified retrospective method. Under this method, the Company elected to apply the new accounting 

standard only to the most recent period presented, recognizing the cumulative effect of the accounting change, if any, 

as an adjustment to the beginning balance of retained earnings. Accordingly, prior periods have not been recast to 

reflect the new accounting standard. The cumulative effect of applying the provisions of ASC 842 had no material 

impact on accumulated deficit. 

 
The Company elected transitional practical expedients for existing leases which eliminated the requirements to 

reassess existing lease classification, initial direct costs, and whether contracts contain leases. Also, the Company 

elected to present the payments associated with short-term leases as an expense in statements of operations. Short-

term leases are leases with a lease term of 12 months or less. The adoption of ASC 842 had no impact on the 

Company’s balance sheet as of December 31, 2022. 

Income Taxes 

The Company uses the liability method of accounting for income taxes as set forth in ASC 740, Income Taxes. 

Under the liability method, deferred taxes are determined based on the temporary differences between the financial 

statement and tax basis of assets and liabilities using tax rates expected to be in effect during the years in which the 

basis differences reverse. A valuation allowance is recorded when it is unlikely that the deferred tax assets will not be 

realized. The Company assesses its income tax positions and records tax benefits for all years subject to examination 

based upon the evaluation of the facts, circumstances and information available at the reporting date. In accordance 

with ASC 740-10, for those tax positions where there is a greater than 50% likelihood that a tax benefit will be 

sustained, the Company’s policy will be to record the largest amount of tax benefit that is more likely than not to be 

realized upon ultimate settlement with a taxing authority that has full knowledge of all relevant information. For those 
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income tax positions where there is less than 50% likelihood that a tax benefit will be sustained, no tax benefit will be 

recognized.  
 

Net Income / (Loss) per Share 

 

Net earnings or loss per share is computed by dividing net income or loss by the weighted-average number of 

common shares outstanding during the period, excluding shares subject to redemption or forfeiture. The Company 

presents basic and diluted net earnings or loss per share. Diluted net earnings or loss per share reflect the actual 

weighted average of common shares issued and outstanding during the period, adjusted for potentially dilutive 

securities outstanding. Potentially dilutive securities are excluded from the computation of the diluted net loss per 

share if their inclusion would be anti-dilutive. As all potentially dilutive securities are anti-dilutive as of December 

31, 2022, diluted net loss per share is the same as basic net loss per share. 

 

The following table sets forth the a) the dilutive items included in the weighted average common shares – diluted 

amount above as of December 31, 2021 and b) the number of potential common shares excluded from the calculations 

of net loss per diluted share because their inclusion would be anti-dilutive as of December 31, 2022: 

 

 

Recently Adopted Accounting Pronouncements 

In February 2016, the Financial Accounting Standards Board (“FASB”) issued Accounting Standards Update 

(“ASU”) 2016-02, Leases (Topic 842). This ASU requires a lessee to recognize a right-of-use asset and a lease liability 

under most operating leases in its balance sheet. The ASU is effective for annual and interim periods beginning after 

December 15, 2021. Early adoption is permitted. The Company adopted this ASU on January 1, 2022 and it did not 

have any effect on its consolidated financial statements. 

 

In January 2017, the FASB issued ASU 2017-04, Intangibles – Goodwill and Other (Topic 350), simplifying 

Accounting for Goodwill Impairment (“ASU 2017-04”). ASU 2017-04 removes the requirement to perform a 

hypothetical purchase price allocation to measure goodwill impairment. A goodwill impairment will now be the 

amount by which a reporting unit’s carrying value exceeds its fair value, not to exceed the carrying amount of 

goodwill. The amendments in this update are effective for public entities for fiscal years, and interim periods within 

those fiscal years, beginning after December 15, 2020. For all other entities, the amendment is effective for fiscal 

years beginning after December 15, 2022, including interim periods within those fiscal years. The Company is 

currently evaluating the impact the adoption of ASU 2017-04 will have on the Company’s consolidated financial 

statements. 
 

In December 2019, the FASB issued ASU No. 2019-12, Income Taxes (Topic 740): Simplifying the Accounting 

for Income Taxes (“ASU 2019-12”), which simplifies the accounting for income taxes, eliminates certain exceptions 

within ASC 740, Income Taxes, and clarifies certain aspects of the current guidance to promote consistency among 

reporting entities. The ASU is effective for fiscal years beginning after December 15, 2021, and interim periods within 

fiscal years beginning after December 15, 2022, with early adoption permitted. The Company adopted this standard 

in 2022, which did not have a material impact on Company’s financial condition or results of operations. 
 

In August 2020, FASB issued ASU 2020-06, Accounting for Convertible Instruments and Contracts in an Entity; 

Own Equity (“ASU 2020-06”), as part of its overall simplification initiative to reduce costs and complexity of applying 

accounting standards while maintaining or improving the usefulness of the information provided to users of financial 

statements. Among other changes, the new guidance removes from GAAP separation models for convertible debt that 

require the convertible debt to be separated into a debt and equity component, unless the conversion feature is required 

to be bifurcated and accounted for as a derivative or the debt is issued at a substantial premium. As a result, after 

2022 2021

Series Seed convertible preferred stock 353,712,906      353,712,906   

Stock options 226,757,718      221,424,516   

Total potentially dilutive shares 580,470,624      575,137,422   

December 31,
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adopting the guidance, entities will no longer separately present such embedded conversion features in equity, and 

will instead account for the convertible debt wholly as debt. The new guidance also requires use of the “if-converted” 

method when calculating the dilutive impact of convertible debt on earnings per share, which is consistent with the 

Company’s current accounting treatment under the current guidance. The Company adopted ASU 2016-02 on January 

1, 2022 and it did not have any effect on its consolidated financial statements. 

 

Management does not believe that any other recently issued, but not yet effective, accounting standards could 

have a material effect on the accompanying consolidated financial statements. As new accounting pronouncements 

are issued, the Company will adopt those that are applicable under the circumstances. 

 

3. GOING CONCERN 

The Company has evaluated whether there are certain conditions and events, considered in the aggregate, that 

raise substantial doubt about the Company’s ability to continue as a going concern within one year after the date that 

the consolidated financial statements are issued. 

The accompanying consolidated financial statements have been prepared on a going concern basis, which 

contemplates the realization of assets and the satisfaction of liabilities in the normal course of business. The Company 

had a net loss of $2,374,278 and net cash used in operating activities of $7,067,229 for the year ended December 31, 

2022.  As of December 31, 2022, the Company had an accumulated deficit of $959,947. These factors, among others, 

raise substantial doubt about the Company’s ability to continue as a going concern. The Company’s ability to continue 

as a going concern for the next twelve months is dependent upon its ability to generate sufficient cash flows from 

operations to meet its obligations, which it has not been able to accomplish to date, and/or to obtain additional capital 

financing. No assurance can be given that the Company will be successful in these efforts. The consolidated financial 

statements do not include any adjustments relating to the recoverability and classification of recorded asset amounts 

or the amounts and classification of liabilities. 

4. CRYPTOCURRENCIES AND NFTs 

Due to the lack of authoritative guidance under GAAP, the Company accounts for its holdings in cryptocurrency 

as intangible assets. As a result, the Company initially measures the cryptocurrency at cost. Since there is no limit on 

the useful life of the cryptocurrencies, they are classified as indefinite-lived intangible assets. 

  

Indefinite-lived intangible assets are not subject to amortization, but rather are tested for impairment on an annual 

basis and more frequently if events or circumstances change that indicate that it is more likely than not that the asset 

is impaired. As a result, the Company recognizes decreases in the value of its holdings in cryptocurrency. Both Bitcoin 

and Ether are traded on exchanges in which there are observable prices in an active market. The Company considers 

quoted prices below its carrying cost to be an impairment indicator. The quoted price and observable prices are 

determined by the Company using a principal market analysis in accordance with ASC 820, Fair Value Measurement. 

  

The Company considers each cryptocurrency as a separate unit of account when evaluating cryptocurrencies for 

impairment. The Company tracks the weighted average unit cost of each cryptocurrency received or purchased, when 

performing impairment testing and upon disposition either through sale or exchanged for goods or services. 

 

The Company designates certain cryptocurrency transactions as fair value hedges to hedge volatility and market 

value risks for our cryptocurrencies. Fair value hedge amounts included in the assessment of hedge effectiveness are 

recognized in other income (expense), net, along with the offsetting gains and losses of the related hedged items.  

  

Cryptocurrencies 

 

Realized gains on cryptocurrency holdings were $8,099,516 and $4,269,858 for the years ended December 31, 

2022 and 2021, respectively.  The Company recorded no impairment charges against its cryptocurrency holdings in 

2022 or 2021. 
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The indefinite lived intangible activity for the years ended December 31, 2022 and 2021 are as follows: 

 

 
 

Nonfungible Token Assets 

 

The Company owns a portfolio of NFT assets that were first acquired in early 2022.  The following is a summary 

of NFT activity for 2022: 

 

 
 

5. SAFT PERFORMANCE OBLIGATION LIABILITY 

In 2018, the Company (via Nativ Mobile, LLC) conducted and completed a token offering pursuant to a side-by-

side, U.S. Securities Act Regulation D and Regulation S offering where it offered $CRNC tokens to investors in 

consideration for their investments.  Due to a disclosed delay in delivering tokens to investors, the investments were 

executed pursuant to “Simple Agreement(s) for Future Tokens” (“SAFTs”), which, among other things, contemplated 

the Company delivering $CRNC tokens to investors in advance of a network launch. The proceeds of this offering 

were contemplated to be used for the further buildout of the $CRNC Network, which was designed to serve as a robust 

earnings ecosystem for network participants (the “Project”). $CRNC tokens were designed to serve as the in-network 

currency for the $CRNC earnings ecosystem. 

The initial SAFT proceeds of $26 million for developing the Project was recorded as a performance obligation 

liability, net of costs incurred in satisfying the performance obligations created in the token offering.  The SAFTs do 

not provide the holder with a security interest in the issuing entity, Current (Gibraltar) Limited, or establish an 

economic or ownership right to the performance of specific assets, nor is there a form of partnership, joint venture, 

agency or any similar relationship between a token holder and the Company and/or other individuals or entities 

involved with the Project. The tokens do not pay interest and have no maturity date. The tokens confer only the right 

to services in the Project and confer no other rights of any form with respect to us including, but not limited to, any 

voting, distribution, redemption, liquidation, proprietary (including all forms of intellectual property), or other 

financial or legal rights. 

 

The Company evaluated the terms of the Company’s $CRNC tokens and determined that, when sold, these tokens 

represent an obligation by the Company with counterparties that were determined to not be customers. Therefore, the 

Company determined that the tokens, when sold, are similar by analogy to debt securities under ASC 320, Investments 

Cryptocurrency 

assets

Balance at December 31, 2020 1,026,423$      

Sales of cryptocurrency (4,455,520)

Realized gains on cryptocurrency sales 4,269,858

Balance at December 31, 2021 840,761            

Sales of cryptocurrency (8,831,694)

Realized gains on cryptocurrency sales 8,099,516

Balance at December 31, 2022 108,583$          

Nonfungible 

token assets

Balance at December 31, 2021 -$                     

Purchases of NFTs 578,214

Impairment (408,015)

Balance at December 31, 2022 170,199$              
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– Debt and Equity Securities (“ASC 320”). ASC 320 applies to all debt securities and defines a debt security as any 

security representing a creditor relationship. Based on its terms, the SAFT tokens are not debt securities in legal form, 

but are considered an obligation (as defined by FASB Concepts Statement No. 6, Elements of Financial Statements) 

of the Company as issuer, since the Company represented that the proceeds raised would be used to fund future 

development of the Project. Therefore, the Company considers the $CRNC token, when sold, as an obligation in 

accordance with ASC 320, which effectively creates a creditor relationship to holders of its tokens.  

  

The Company has considered the costs to satisfy its performance obligations and determined that the Project 

represents a “funded software arrangement”, and the parties who purchased tokens contributed towards the funding 

of the Project represent collaborators and not customers. Therefore, software development costs related to the Project 

were applied against the performance obligation.  

  

The SAFT performance obligation activity as of and for the years ended December 31, 2022 and 2021 is as 

follows: 

 

 
During the years ended December 31, 2022 and 2021, payments made on software development for performance 

obligations totaled $0 and $10,080,104, respectively, which were credited to operating expenses in the consolidated 

statements of operations. 

 

On account of the delay in the launch of the Project by introducing $CRNC tokens into the Project ecosystem, 

the Company elected to pay investors a royalty based on the Company’s financial performance in 2021. Based on 

what each individual investor elected to receive, the consideration paid to investors on account of the royalty were 

either additional $CRNC tokens or shares in the Company. The value of the royalty was $1,900,000 and the number 

of $CRNC tokens or Company shares an investor would receive was based on the original investment amount paid at 

the time of the execution of the SAFTs. Approximately 86% of investors elected to receive additional $CRNC tokens 

and 14% of investors elected to receive Company shares. Accordingly, the Company has recognized a royalty liability 

of $1,900,000 as of December 31, 2022.  The liability will be released based on the ultimate distribution means, 

increasing the performance obligation for token issuances and recording paid-in capital for share issuances, when 

distribution occurs in 2023. 

 

6. DEBT 

MXL Repayments 

 

As part of the Company’s corporate reorganization, the Company took steps to wind-down MXL and make 

distributions as appropriate.  As part of MXL’s liquidation, its primary remaining asset was a loan with the Company 

where MXL loaned approximately $664,000 to the Company in order to support operations.  On the effective date of 

the corporate reorganization in February 2021, the $664,000 loan was repaid by the Company. 

 

PPP Loan 

 

During the COVID-19 pandemic, the Company received a Paycheck Protection Program (PPP) loan of $354,353 

on May 4, 2020. The Company later filed a loan forgiveness application with the U.S. Small Business Administration 

SAFT

Performance

Obligation

Balance at December 31, 2020 10,080,104$      

Payments made on software development for performance obligation (10,080,104)

Balance at December 31, 2021 -                    

Balance at December 31, 2022 -$                  
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on May 17, 2021 and received notice that its Paycheck Protection Program loan had been forgiven in full on June 4, 

2021.  As such, $354,353 was recognized as other income in 2021. 

 

Convertible Notes and Simple Agreements for Future Equity 

 

As of December 31, 2020, the Company had outstanding convertible notes totaling $1,600,000 and Simple 

Agreements for Future Equity (“SAFEs”) totaling $2,249,950. In 2021, the Company repaid $50,000 of SAFEs and 

the balance outstanding of $2,199,950 was converted into shares of preferred stock. The Company also repaid 

$100,000 of convertible notes in 2021. The convertible notes were issued by the same institution, which also invested 

in the Company through a SAFE. Between 2015 and 2017, the Company entered into 26 different SAFEs with both 

institutional and individual investors. Each SAFE included a valuation cap ranging from $6.5 million to $9 million, 

which represented the upper limit for which investors could convert their SAFEs into Company shares. In 2021, as 

part of the Company’s corporate reorganization, $1,500,000 of the principal amount of the notes plus $75,000 in 

accrued interest and the remaining SAFEs (as noted above) were converted into an aggregate of 353,712,906 shares 

of Series Seed Preferred Stock. 

 

7. STOCKHOLDERS’ EQUITY  

Convertible Preferred Stock 

The Company has issued Series Seed convertible preferred stock. The Company’s certificate of incorporation, as 

amended and restated, authorized the Company to issue a total of 388,800,000 shares of Preferred Stock, of which all 

are designated as Series Seed Preferred Stock. The Preferred Stock have a par value of $0.0001 per share. 

 

In 2021, the Company converted $3,774,950 in convertible notes and SAFES into an aggregate of 353,712,906 

shares of Series Seed Preferred Stock.   

 

In 2021, the Company issued 18,360,594 shares of Class B common stock pursuant to an asset acquisition for a 

total fair value of $227,807. The Company then repurchased the 18,360,594 shares for $150,000 which were recorded 

as treasury stock. 

 

The holders of the Preferred Stock have the following rights and preferences: 

 

Voting  

On any matter presented to the stockholders of the Company for their action or consideration at any meeting of 

stockholders of the Company (or by written consent of stockholders in lieu of a meeting), each holder of outstanding 

shares of Preferred Stock shall be entitled to cast the number of votes equal to the number of whole shares of Common 

Stock into which the shares of Preferred Stock held by such holder are convertible as of the record date for determining 

stockholders entitled to vote on such matter. Except as provided by law or by the other provisions of the Company’s 

Charter, holders of Preferred Stock shall vote together with the holders of Common Stock as a single class and on an 

as converted to Common Stock basis. 

 

The Company shall not, either directly or indirectly by amendment, merger, consolidation or otherwise, do any 

of the following without the written consent or affirmative vote of at least a majority of the outstanding shares of 

Preferred Stock, voting together as a single class on an as-converted to Common Stock basis: 

 

- purchase or pay or declare any dividend on any capital stock other than (i) dividends payable on the Common 

Stock solely in the form of additional shares of Common Stock, (ii) redemptions of dividends or distributions 

on the Series Seed Preferred stock and (iii) stock repurchased from former employees, officers, directors or 

others who performed services for the Company  

- create or hold capital stock in any subsidiary that is not a wholly-owned subsidiary 

 

At any time when at least 70,596,360 shares of Series Seed Preferred Stock remain outstanding, the Company 

shall not, either directly or indirectly by amendment, merger, consolidation or otherwise, without the written consent 

or affirmative vote of at least a majority of the outstanding shares of Preferred Stock, voting together as a single class 
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on an as-converted to Common Stock basis,  amend, alter or repeal any provision of the Company’s Charter or Bylaws 

of the Company in a manner that substantially and disproportionally adversely affects the powers, preferences or rights 

of the Series Seed Preferred Stock. 

 

Dividends 

The Company shall not declare, pay or set aside any dividends on shares of any other class or series of capital 

stock of the Company unless (in addition to the obtaining of any consents required elsewhere in the Company’s 

Charter) the holders of the Preferred Stock then outstanding shall first receive, or simultaneously receive, a dividend 

on each outstanding share of Preferred Stock as defined in the Company’s Charter. The Preferred Stock dividend rates 

contain certain dilution protections. 

 

Liquidation 

In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Company, the holders 

of shares of each series of Preferred Stock then outstanding shall be entitled to be paid out of the assets of the Company 

available for distribution to its stockholders and, in the event of a deemed liquidation event, the holders of shares of 

each series of Preferred Stock then outstanding shall be entitled to be paid out of the consideration payable to 

stockholders in such deemed liquidation event or out of the available proceeds, as applicable, on a pari passu basis 

among each other, the greater of (i) an amount per share equal to one times the applicable Original Issue Price (as 

defined below), plus any dividends declared but unpaid thereon, payable before any payment shall be made to the 

holders of Common Stock by reason of their ownership thereof (the amounts payable pursuant to this clause (i) are 

hereinafter referred to as the "Preferred Liquidation Amounts"), or (ii) such amount per share as would have been 

payable had all shares of such series of Preferred Stock (and all shares of all other series of Preferred Stock that would 

receive a larger distribution per share if such series of Preferred Stock and all such other series of Preferred Stock 

were converted into Common Stock) been converted into Common Stock immediately prior to such liquidation, 

dissolution, winding up or deemed liquidation event. If, upon any such liquidation, dissolution or winding up of the 

Company or deemed liquidation event, the assets of the Company available for distribution to its stockholders shall 

be insufficient to pay the holders of shares of Preferred Stock the full amount to which they shall be entitled, the 

holders of shares of Preferred Stock shall share ratably in any distribution of the assets available for distribution in 

proportion to the respective amounts which would otherwise be payable in respect of the shares held by them upon 

such distribution if all amounts payable on or with respect to such shares were paid in full. 

 

The Series Seed Original Issue Price is $0.01345679 per share, subject to appropriate adjustment in the event of 

any stock dividend, stock split, combination or other similar recapitalization with respect to the Series Seed Preferred 

Stock. After payment of the Preferred Liquidation Amounts, remaining assets are distributed ratably to holders of 

Common Stock. 

 

The liquidation preference as of both December 31, 2022 and 2021 was $4,759,840. 

 

Anti-Dilution Rights 

 

Holders of Series Seed Preferred Stock have the benefit of anti-dilution protective provisions that will be applied 

to adjust the number of shares of Common Stock issuable upon conversion of the shares of the Preferred Stock. If 

equity securities are subsequently issued by the Company at a price per share less than the conversion price of a series 

of Preferred Stock then in effect, the conversion price of the affected series of Preferred Stock will be adjusted using 

a broad-based, weighted-average adjustment formula as set out in the Company’s Charter. Preferred Stock has certain 

protections against additional issuances of Common Stock. 

 

Conversion 

 

Each share of Series Seed Preferred Stock shall be convertible, at the option of the holder thereof, at any time and 

from time to time, and without the payment of additional consideration by the holder thereof, into such number of 

fully paid and non-assessable shares of Class A Common Stock as is determined by dividing the applicable original 
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issue price by the applicable conversion price in effect at the time of conversion.  The Series Seed conversion price is 

$0.01345679 per share. 

Additionally, each share of Series Seed Preferred Stock will automatically convert into shares of Class A Common 

Stock (i) immediately prior to the closing at a price of at least 3 times the Series Seed Original Issue Price of a firm 

commitment underwritten public offering, registered under the Securities Act of 1933, as amended (the “Securities 

Act”)  or (ii) a vote or written consent of a majority of the outstanding shares of Preferred Stock, voting together as a 

single class on an as-converted to Common Stock basis, and a vote of the key holders of common stock, as defined in 

the Company's Amended Articles of Incorporation. 

Common Stock 

The Company authorized 2,100,000,000 shares of Class A Common Stock, 243,000,000 shares of Class B 

Common Stock, 12,150,000 shares of Class C Common Stock and 600,000,000 shares of Class AAA Common Stock 

at $0.0001 par value as of December 31, 2022.   

 

The holders of the Class A common stock are entitled to one vote for each share of such stock held at all meetings 

of stockholders. There shall be no cumulative voting, and the holders of shares of Class B, Class C and Class AAA 

common stock shall not be entitled to vote. The holders of record of Class A Common Stock exclusively shall be 

entitled to elect all directors of the Company. 

 

The Company shall not declare, pay or set aside any dividends on shares of any other class or series of capital 

stock of the Company unless (in addition to the obtaining of any consents required elsewhere in the Company’s 

Charter) the holders of the Preferred Stock then outstanding shall first receive, or simultaneously receive, a dividend 

on each outstanding share of Preferred Stock as defined in the Company’s Charter. 

 

Additionally, each share of Class B Common Stock, Class C Common Stock or Class AAA Common Stock will 

automatically convert into shares of Class A Common Stock (i) immediately prior to the closing of a firm commitment 

underwritten public offering, registered under the Securities Act of 1933, as amended (the “Securities Act”) or (ii) 

upon election from the Company's board of directors. 

 

During the year ended December 31, 2021, the Company issued 646,825,014 shares of Class A common stock to 

founders for no proceeds. 

 

During the year ended December 31, 2022, option holders exercised 5,301,936 options for shares of Class B 

common stock for no proceeds. 

 

As of both December 31, 2022 and 2021, there were 646,825,014 shares of Class A Common Stock issued and 

outstanding.  As of December 31, 2022 and 2021, there were 5,301,936 and 0 shares of Class B Common Stock issued 

and outstanding, respectively. 

 

8. STOCK-BASED COMPENSATION 

2021 Stock Plan 

 

The Company has adopted the 2021 Equity Incentive Plan (“2021 Plan”), which provides for the grant of shares 

of stock options and restricted stock awards to employees, non-employee directors, and non-employee consultants.  

The number of shares authorized by the 2021 Plan was 243,000,000 shares as of December 31, 2022. The options 

have a term of ten years. The amounts granted each calendar year to an employee or non-employee is limited 

depending on the type of award. Stock options comprise all of the awards granted since the 2021 Plan’s inception. 

Stock options granted under the 2021 Plan typically vest between immediate and four-year periods.  As of December 

31, 2022 and 2021, there were 10,940,346 and 21,575,484 shares, respectively, available for future issuance. 

 

A summary of information related to stock options is as follows: 
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During the year ended December 31, 2022, option holders exercised 5,301,936 options for shares of Class B 

common stock for no proceeds. 

 

The following table presents, on a weighted average basis, the assumptions used in the Black-Scholes option-

pricing model to determine the grant-date fair value of stock options granted to employees and directors: 

 

 
The total grant-date fair value of the options granted during the years ended December 31, 2022 and 2021 was 

$917,571 and $1,644,330, respectively. Stock-based compensation expense for stock options of $491,716 and 

$927,729, respectively, was recognized under FASB ASC 718 for the years ended December 31, 2022 and 2021, 

respectively. Total unrecognized compensation cost related to non-vested stock option awards amounted to $762,487 

as of December 31, 2022 and will be recognized over a weighted average period of 1.09 years as of December 31, 

2022. 

Classification  

 

Stock-based compensation expense was classified in the consolidated statements of operations as follows: 

 

Options

Weighted 

Average 

Exercise Price

Intrinsic 

Value

Outstanding as of Dececember 31, 2020 - -$                       -$                   

Granted 242,405,136   0.01                  

Exercised - -

Forfeited (20,980,620) 0.01                  

Outstanding as of Dececember 31, 2021 221,424,516 0.01                  -$                   

Granted 50,793,480 0.01                  

Exercised (5,301,936) 0.01                  

Forfeited (40,158,342) 0.01                  

Outstanding as of December 31, 2022 226,757,718   0.02$                2,494,359$     

Exercisable as of December 31, 2021 131,468,494 0.01$                -$                   

Exercisable as of December 31, 2022 164,537,528   0.02$                2,041,574$     

2022 2021

Weighted average grant-date fair value of options granted during year 0.02$                0.01$            

Weighted average duration (years) to expiration of outstanding options at year-end 8.45                  9.45              

December 31,

2022 2021

Risk-free interest rate 1.55%-3.91% 0.47%-1.46%

Expected term (in years) 5.80                  5.64              

Expected volatility 80.00% 61.70%

Expected dividend yield 0% 0%

Year Ended

December 31,
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9. INCOME TAXES   

Prior to February 25, 2021 (see Note 1), the Company was a limited liability company.  Accordingly, taxable 

income and losses flowed to the members and the Company had no tax effects. 

 

Deferred taxes are recognized for temporary differences between the basis of assets and liabilities for financial 

statements and income tax purposes. The differences relate primarily to net operating loss carryforwards and cash to 

accrual differences. As of December 31, 2022 and 2021, the Company had net deferred tax assets before valuation 

allowance of $1,103,327 and $695,504, respectively. The following table presents the deferred tax assets and liabilities 

by source: 

 

  
  

The Company recognizes deferred tax assets to the extent that it believes that these assets are more likely than 

not to be realized. In making such a determination, the Company considers all available positive and negative 

evidence, including future reversals of existing taxable temporary differences, projected future taxable income, tax-

planning strategies, and results of recent operations. The Company assessed the need for a valuation allowance against 

its net deferred tax assets and determined a full valuation allowance is required due to  cumulative losses through 

December 31, 2022, and no history of generating taxable income. Therefore, valuation allowances of $1,103,327 and 

$695,505 were recorded as of December 31, 2022 and 2021, respectively. Valuation allowance increased by $407,823 

and $695,504 during the years ended December 31, 2022 and 2021, respectively.  Deferred tax assets were calculated 

using the Company’s combined effective tax rate, which it estimated to be 28.0%. The effective rate is reduced to 0% 

for 2022 and 2021 due to the full valuation allowance on its net deferred tax assets.  

 

The Company’s ability to utilize net operating loss carryforwards will depend on its ability to generate adequate 

future taxable income. At December 31, 2022 and 2021, the Company had net operating loss carryforwards available 

to offset future taxable income in the amounts of $3,141,878 and $860,160, respectively. Pursuant to change in control 

rules associated with the merger, the Company may be at risk of losing the ability to utilize pre-merger net operating 

loss carryforwards. 

The Company has evaluated its income tax positions and has determined that it does not have any uncertain tax 

positions. The Company will recognize interest and penalties related to any uncertain tax positions through its income 

tax expense. 

The Company may in the future become subject to federal, state and local income taxation though it has not been 

since its inception, other than minimum state tax. The Company is not presently subject to any income tax audit in 

any taxing jurisdiction, though its 2021-2022 tax years remain open to examination. 

2022 2021

Sales and marketing 82,243$            101,282$     

Research and development 245,065            623,979       

General and administrative 164,408            202,468       

491,716$         927,729$     

Year Ended

December 31,

2022 2021

Deferred tax assets:

Net operating loss carryforwards  $    879,210  $     240,704 

Cash to accrual differences 224,117       454,801

Valuation allowance (1,103,327)  (695,505)      

Net deferred tax assets -$                -$                 

December 31,
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10. COMMITMENTS AND CONTINGENCIES 

Contingencies 

The Company may be subject to pending legal proceedings and regulatory actions in the ordinary course of 

business. The results of such proceedings cannot be predicted with certainty, but the Company does not anticipate that 

the final outcome, if any, arising out of any such matters will have a material adverse effect on its business, financial 

condition or results of operations. 

11. SUBSEQUENT EVENTS 

On February 28, 2023, the Board of Directors approved a 162-for-1 forward stock split of its issued and 

outstanding shares of common and preferred stock. Accordingly, all share and per share amounts for all periods 

presented in the accompanying consolidated financial statements and notes thereto have been adjusted retroactively, 

where applicable, to reflect this forward stock split. 

In connection with its expected network launch of the $CRNC token in the fourth quarter of 2023, the 

Company, through its affiliate, Current (Gibraltar) Limited, will facilitate the creation of a foundation that will be 

responsible for the governance of the token and the Project. As part of the creation of the foundation, all $CRNC 

treasury tokens shall be transferred to the foundation and all obligations due from the Company to token holders on 

account of their respective investments due from the Company shall cease. By virtue of the creation of the 

foundation, control over the governance of the $CRNC token shall transfer from the Company to token holders. 

 

Management has evaluated subsequent events through July 25, 2023, the date the consolidated financial 

statements were available to be issued. Based on this evaluation, no additional material events were identified which 

require adjustment or disclosure in these financial statements. 
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See accompanying notes, which are an integral part of these consolidated financial statements 

 



 

20 
 

 

 

 

See accompanying notes, which are an integral part of these consolidated financial statements. 

 

 

 

 

See accompanying notes, which are an integral part of these consolidated financial statements. 
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1. NATURE OF OPERATIONS 

Mode Mobile, Inc. (collectively, the “Company” or “Mode Mobile”) is a technology company that operates the 

Mode EarnOS enabling users the ability to earn rewards on a single platform for interacting with digital content on 

their smartphones. The Company also offers the Mode EarnPhone, a smartphone embedded with the Company’s 
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EarnOS software for a more integrated and enhanced earnings experience. The consolidated financial statements 

consist of the following entities (each an “Entity”, collectively the “Entities”): 
 

 
• Mode Mobile, Inc., a Delaware Corporation organized on April 23, 2015.  Mode Mobile, Inc. is a holding 

company which owns 100% of Mode Mobile, LLC’s membership interests. Mode Mobile, Inc. was 

previously known as Nativ Mobile Inc. before a name change on October 25, 2022 and prior to that, was 

known as Nativ Mobile, LLC before a name change on February 25, 2021. 

 

 
• Mode Mobile, LLC, a Delaware Limited Liability Company organized on April 25, 2017 and is a 100% 

wholly owned subsidiary of Mode Mobile, Inc. Mode Mobile, LLC was organized to develop an earnings 

ecosystem where users would be rewarded for their time, attention and data. Mode Mobile, LLC was 

previously known as Current Mobile, LLC before a name change on February 4, 2022 and prior to that, was 

known as Current Media, LLC before a name change on March 10, 2021. 

 

 
• Mode Phone, LLC, an Illinois Limited Liability Company organized on November 10, 2020 and is a 100% 

wholly owned subsidiary of Mode Mobile, Inc. Mode Phone, LLC was organized to build out and support 

the Company’s smartphone business, which focuses on the marketing and distribution of the Mode Earn 

Phone. 

 

 
• Current (Gibraltar) Limited (“CGL”), a Gibraltar Company organized on June 19, 2018. The Entity was 

organized to develop a rewards protocol, the purpose of which is intended to be used as a rewards distribution 

mechanism through a deep partnership with Mode Mobile and its user base. Mode Mobile, Inc has 100% 

voting rights and 0% economic rights to CGL. 

 
The above entity structure has been in effect since February 25, 2021, on which date the Company consummated 

a corporate reorganization transaction (the “Reorganization”) where, among other things, Mode Mobile, Inc. 

converted its corporate status from a limited liability company to a C-corporation and became a holding company for 

the Company’s operating entities. Prior to the consummation of the corporate reorganization transaction, MobileX 

Labs, LLC, a now-defunct Indiana limited liability company formed in 2012, served as the entity through which all 

profits and losses ultimately flowed for tax purposes. On the effective date of the corporate reorganization, MobileX 

Labs, LLC was dissolved in accordance with applicable state law. The primary purpose of the corporate reorganization 

was to align the investments of the now-existing preferred stockholders into one single entity. 
 

 
2. SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES 

Basis of Presentation 

The accounting and reporting policies of the Company conform to accounting principles generally accepted in 

the United States of America ("GAAP").  The Company’s fiscal year is December 31. 
 

The consolidated financial statements have been presented to reflect the capital structure per the Reorganization 

on a retroactive basis. 
 

Principles of Consolidation 
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These consolidated financial statements include the accounts of Mode Mobile and its subsidiaries Mode Mobile, 

LLC, Mode Phone, LLC and CGL. All intercompany transactions and balances have been eliminated in consolidation.  
 

The Company evaluates its relationships with other entities to identify whether they are variable interest entities 

(“VIE”) as defined by Financial Accounting Standards Board (“FASB”) Accounting Standards Codification (“ASC”) 

Topic 810, Consolidation (“ASC 810”), and to assess whether it is the primary beneficiary of such entities. If the 

determination is made that the Company is the primary beneficiary, then that entity is consolidated.  

Reverse Stock Split 

On February 28, 2023, the Board of Directors approved a 162-for-1 forward stock split of its issued and 

outstanding shares of common and preferred stock. Accordingly, all share and per share amounts for all periods 

presented in the accompanying consolidated financial statements and notes thereto have been adjusted retroactively, 

where applicable, to reflect this forward stock split. 

Use of Estimates 

The preparation of the Company’s consolidated financial statements in conformity with GAAP requires 

management to make estimates and assumptions that affect the reported amounts of assets and liabilities, the disclosure 

of contingent assets and liabilities at the date of the consolidated financial statements, and the reported amounts of 

revenues and expenses during the reporting period. Significant estimates and assumptions reflected in these 

consolidated financial statements include, but are not limited to, the valuations of common stock, amortization of 

performance obligation liabilities and valuation of cryptocurrency assets. The Company bases its estimates on 

historical experience, known trends and other market-specific or other relevant factors that it believes to be reasonable 

under the circumstances. On an ongoing basis, management evaluates its estimates when there are changes in 

circumstances, facts and experience. Changes in estimates are recorded in the period in which they become known. 

Actual results could differ from those estimates. 

Concentrations of Credit Risk 

Financial instruments that potentially subject the Company to concentrations of credit risk consist of cash 

accounts in financial institutions, which, at times, may exceed the Federal Depository Insurance Coverage of 

$250,000. As of June 30, 2023 and December 31, 2022, the Company had not experienced losses on these accounts 

and held uninsured deposit amounts of $1,267,084 and $2,538,854 respectively.  

Cash and Cash Equivalents 

The Company considers all highly liquid investments with maturities of three months or less at the date of 

purchase to be cash equivalents. 

Fair Value Measurements 

Certain assets and liabilities of the Company are carried at fair value under GAAP. Fair value is defined as the 

exchange price that would be received for an asset or paid to transfer a liability (an exit price) in the principal or most 

advantageous market for the asset or liability in an orderly transaction between market participants on the 

measurement date. Valuation techniques used to measure fair value must maximize the use of observable inputs and 

minimize the use of unobservable inputs. Financial assets and liabilities carried at fair value are to be classified and 

disclosed in one of the following three levels of the fair value hierarchy, of which the first two are considered 

observable and the last is considered unobservable: 
 

 
• Level 1—Quoted prices in active markets for identical assets or liabilities.  
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• Level 2—Observable inputs (other than Level 1 quoted prices), such as quoted prices in active markets for 

similar assets or liabilities, quoted prices in markets that are not active for identical or similar assets or 

liabilities, or other inputs that are observable or can be corroborated by observable market data.  

 

 
• Level 3—Unobservable inputs that are supported by little or no market activity that are significant to 

determining the fair value of the assets or liabilities, including pricing models, discounted cash flow 

methodologies and similar techniques.  

The carrying values of the Company’s assets and liabilities approximate their fair values.  

Accounts Receivable 

The Company’s account receivables are due from customers primarily due to the Company’s marketing revenue. 

The Company also maintains allowances for doubtful accounts for estimated losses resulting from the inability of the 

Company’s customers to make payments. The Company periodically reviews these estimated allowances, including 

an analysis of the customers’ payment history and creditworthiness, the age of the trade receivable balances and 

current economic conditions that may affect a customer’s ability to make payments as well as historical collection 

trends for its customers as a whole. Based on this review, the Company specifically reserves for those accounts deemed 

uncollectible or likely to become uncollectible. When receivables are determined to be uncollectible, principal 

amounts of such receivables outstanding are deducted from the allowance. As of June 30, 2023 and December 31, 

2022, there was a $555,000 allowance for doubtful accounts related to the Voyager Digital bankruptcy. 
 

Inventory  
 

The Company’s inventory consists of finished goods pertaining to the Company’s hardware phones. The 

inventory is valued at the lower of cost (weighted-average) or estimated net realizable value.  As of June 30, 2023 and 

December 31 2022, the Company had deposits for future inventory of $0 and $387,620 respectively, which was 

included in prepaid expenses and other current assets on the consolidated balance sheets.  Inventory balances are 

evaluated for excess quantities and obsolescence on a regular basis by analyzing estimated demand, inventory on 

hand, sales levels and other information and reduce inventory balances to net realizable value for excess and obsolete 

inventory based on this analysis. At the point of the write-down recognition, a new, lower cost basis for that inventory 

is established, and subsequent changes in facts and circumstances do not result in the restoration or increase in that 

newly established cost basis.  Management believes there was no impairment of inventory as of both June 30, 2023 

and December 31,2022. 

Property and Equipment, Net 

Property and equipment are stated at cost less accumulated depreciation and amortization. Property and equipment 

consists of computer equipment, furniture and fixtures and office equipment, and depreciation expense is recognized 

using the straight-line method over the estimated useful life of five years for computer equipment, seven years for 

furniture and fixtures, and five to fifteen years for office equipment. 
 

The following is a summary of property and equipment: 
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Depreciation expense was $6,303 and $5,529 for the six months ended June 30, 2023 and 2022 respectively. 
  
Impairment of Long-Lived Assets  

 
The Company evaluates the recoverability of the carrying value of long-lived assets held and used in its operations 

for impairment on at least an annual basis or whenever events or changes in circumstances indicate that their carrying 

value may not be recoverable. When such factors and circumstances exist, the Company compares the projected 

undiscounted future net cash flows associated with the related asset or group of assets over their estimated useful lives 

against their respective carrying amount. These projected future cash flows may vary significantly over time as a result 

of increased competition, changes in technology, fluctuations in demand, consolidation of its customers and reductions 

in average sales prices. If the carrying value is determined not to be recoverable from future operating cash flows, the 

asset is deemed impaired, and an impairment loss is recognized to the extent the carrying value exceeds the estimated 

fair value of the asset. The fair value of the asset or asset group is based on market value when available, or when 

unavailable, on discounted expected cash flows. Management believes there was no impairment of long-lived assets 

as of both June 30, 2023 and December 31, 2022.  
 

Intangible Assets 

Intangible assets are amortized over the respective estimated lives, unless the lives are determined to be indefinite 

and reviewed for impairment whenever events or other changes in circumstances indicate that the carrying amount 

may not be recoverable. Impairment testing compares carrying values to fair values and, when appropriate, the 

carrying value of these assets is reduced to fair value. Impairment charges, if any, are recorded in the period in which 

the impairment is determined. 
 

Intellectual Property 
 

Intangible assets, with a cost of $227,807, consist of mobile charge screens and monetization software, pursuant 

to an asset acquisition.  The assets are amortized over a useful life of three years.  During the six months ended June 

30, 2023 and 2022, amortization expense was $37,968 and $37,968, respectively.  As of June 30, 2023 intangible 

assets, net of accumulated amortization of $227,807, was $0. 
 

Digital Assets – Cryptocurrencies and Nonfungible Tokens 

The Company initially records cryptocurrency and nonfungible tokens (“NFTs”) when received at cost, and 

subsequently adjusts each reporting period to the lower of cost or fair value. The Company recognizes an impairment 

charge on these assets arising from decreases in market value based upon Level 2 inputs, being actively traded 

exchange’s closing prices at each reporting date, whenever events or changes in circumstances indicate that the 

carrying amount of an asset may not be recoverable. Such impairment in the value of cryptocurrencies and NFTs are 

recorded in the consolidated statements of operations. 
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During the six months ended June 30, 2023 and 2022, the Company recorded $119,139 and $0, respectively on 

impairment related to its NFTs. 
  
The Company realizes gains and losses upon sale or transfer of cryptocurrencies and NFTs, and are recorded 

under other income (expense) in the consolidated statements of operations. The Company uses cryptocurrencies to 

convert cryptocurrency holdings to other cryptocurrencies and US dollars as needed to fund operations. The gains and 

losses recognized from non-cash transactions are reflected as adjustments to reconcile to operating cash flows in the 

consolidated statements of cash flows. 
  

Software Development Costs 

 The Company expenses software development costs as incurred. Such software development costs have been 

reflected as a reduction to the SAFT performance obligation. 
 

Revenue Recognition 

The Company adopted ASU 2014-09, Revenue from Contracts with Customers, and its related amendments 

(collectively known as “ASC 606”), effective January 1, 2019 using the modified retrospective transition approach 

applied to all contracts. Therefore, the reported results for the six month ended June 30, 2023 and December 31, 2022 

reflect the application of ASC 606. Management determined that there were no retroactive adjustments necessary to 

revenue recognition upon the adoption of the ASU 2014-09. The Company determines revenue recognition through 

the following steps: 
 

 
• Identification of a contract with a customer; 

• Identification of the performance obligations in the contract; 

• Determination of the transaction price; 

• Allocation of the transaction price to the performance obligations in the contract; and 

• Recognition of revenue when or as the performance obligations are satisfied. 

Revenue is recognized when control of the promised goods or services is transferred to customers, in an amount 

that reflects the consideration the Company expects to be entitled to in exchange for those goods or services. As a 

practical expedient, the Company does not adjust the transaction price for the effects of a significant financing 

component if, at contract inception, the period between customer payment and the transfer of goods or services is 

expected to be one year or less. 
 

The Company’s Mode Earn App enables users the ability to earn rewards on a single platform for interacting with 

digital content on their smartphones. Mode Mobile drives user engagement and monetizes user activity primarily 

through digital marketing revenue from advertising partners (including ad networks, ad exchanges, and brand 

partners). The Company satisfies performance obligations and recognizes revenue over time. 
 

The Company also generates revenue from proof-of-concept phone hardware sales. Control transfers at a point in 

time, and as such, revenue is recognized upon shipment. This includes the transfer of legal title, physical possession, 

the risks and rewards of ownership, and customer acceptance. For proof-of-concept subscriptions, control transfers 

over time, and as such, revenue is recognized on a straight-line basis.  
 

Revenue by source consisted of the following for the six months ended June 30, 2023 and 2022: 
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Contract Balances 

The Company invoices customers based upon contractual billing schedules, and accounts receivable are recorded 

when the right to consideration becomes unconditional. Contract liabilities represent prepayments received in advance 

of performance obligations met. 
 

As of June 30, 2023 and December 31, 2022, the Company has deferred revenue of $0 and $0.  
 

Cost of Net Revenues 

Cost of net revenues consists primarily of user redemptions on the Mode Earn App.  The Company shares a 

portion of generated revenue with users and also facilitates earnings and savings for users directly from advertising 

brands. Monthly user redemption costs represent the dollar value of rewards redeemed by users that are paid out by 

the Company.  Cost of net revenues also includes hosting costs, as well as the product and related fulfillment costs of 

hardware products sold. 
 

Cost of net revenue by source consisted of the following for the six months ended June 30, 2023 and 2022: 
 

 
 

Advertising and Promotion 

Advertising and promotional costs are expensed as incurred. Advertising costs were approximately $820,935 and 

$7,925,705 for the years ended June 30,2 023 and 2022, respectively, and are included in sales and marketing expenses 

in the consolidated statements of operations. 
 

Research and Development Costs  

Costs incurred in the research and development of the Company’s technology and products are expensed as 

incurred. 
 

General and Administrative Expenses 

General and administrative expenses consist primarily of payroll and payroll-related benefits and taxes, 

professional services, administrative expenditures, and information technology. 
 

Accounting for Preferred Stock 

ASC 480, Distinguishing Liabilities from Equity, includes standards for how an issuer of equity (including equity 

shares issued by consolidated entities) classifies and measures on its consolidated balance sheet certain financial 

instruments with characteristics of both liabilities and equity. 
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Management is required to determine the presentation for the preferred stock as a result of the redemption and 

conversion provisions, among other provisions in the agreement. Specifically, management is required to determine 

whether the embedded conversion feature in the preferred stock is clearly and closely related to the host instrument, 

and whether the bifurcation of the conversion feature is required and whether the conversion feature should be 

accounted for as a derivative instrument. If the host instrument and conversion feature are determined to be clearly 

and closely related (both more akin to equity), derivative liability accounting under ASC 815, Derivatives and 

Hedging, is not required. Management determined that the host contract of the preferred stock is more akin to equity, 

and accordingly, liability accounting is not required by the Company. The Company has presented preferred stock 

within stockholders' equity.  
 

Costs incurred directly for the issuance of the preferred stock are recorded as a reduction of gross proceeds 

received by the Company, resulting in a discount to the preferred stock. The discount is not amortized. 
 

Stock-Based Compensation 

The Company measures all stock-based awards granted to employees and directors based on the fair value on the 

date of the grant and recognizes compensation expense for those awards over the requisite service period, which is 

generally the vesting period of the respective award. The Company issues stock-based awards with only service-based 

vesting conditions and records the expense for these awards using the straight-line method. For awards with 

performance-based vesting conditions, the Company records the expense if and when the Company concludes that it 

is probable that the performance condition will be achieved. 
 

The Company classifies stock-based compensation expense in its statement of operations in the same manner in 

which the award recipient’s payroll costs are classified or in which the award recipient’s service payments are 

classified. 
 

The fair value of each stock option grant is estimated on the date of grant using the Black-Scholes option-pricing 

model. The Company historically has been a private company and lacks company-specific historical and implied 

volatility information for its stock. Therefore, it estimates its expected stock price volatility based on the historical 

volatility of publicly traded peer companies and expects to continue to do so until such time as it has adequate historical 

data regarding the volatility of its own traded stock price. The expected term of the Company’s stock options has been 

determined utilizing the “simplified” method for awards that qualify as “plain-vanilla” options. The risk-free interest 

rate is determined by reference to the U.S. Treasury yield curve in effect at the time of grant of the award for time 

periods approximately equal to the expected term of the award. Expected dividend yield is based on the fact that the 

Company has never paid cash dividends on common stock and does not expect to pay any cash dividends in the 

foreseeable future. The Company recognizes forfeitures as they occur as there is insufficient historical data to 

accurately determine future forfeitures rates. Determining the appropriate fair value of stock-based awards requires 

the input of subjective assumptions. The assumptions used in calculating the fair value of stock-based awards represent 

management’s best estimates and involve inherent uncertainties and the application of management’s judgment. As a 

result, if factors change and management uses different assumptions, stock-based compensation expense could be 

materially different for future awards. 
 

The Company records an expense for stock issued for services as an expense based on the number of shares issued 

and fair value of the underlying stock issued to the recipient. 

Deferred Offering Costs 

The Company complies with the requirements of FASB ASC 340-10-S99-1 with regards to offering costs. Prior 

to the completion of an offering, offering costs are capitalized. The deferred offering costs are charged to additional 

paid-in capital or as a discount to debt, as applicable, upon the completion of an offering or to expense if the offering 

is not completed.   
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As of  June 30, 2023 and December 31, 2022, the Company had capitalized $340,704 and $214,506 in deferred 

offering costs, respectively. 
 

Leases 
 

On January 1, 2022, the Company adopted ASC 842, Leases, as amended, which supersedes the lease accounting 

guidance under Topic 840, and generally requires lessees to recognize operating and finance lease liabilities and 

corresponding right-of-use (ROU) assets on the balance sheet and to provide enhanced disclosures surrounding the 

amount, timing and uncertainty of cash flows arising from lease arrangements. The Company adopted the new 

guidance using a modified retrospective method. Under this method, the Company elected to apply the new accounting 

standard only to the most recent period presented, recognizing the cumulative effect of the accounting change, if any, 

as an adjustment to the beginning balance of retained earnings. Accordingly, prior periods have not been recast to 

reflect the new accounting standard. The cumulative effect of applying the provisions of ASC 842 had no material 

impact on accumulated deficit. 
 

The Company elected transitional practical expedients for existing leases which eliminated the requirements to 

reassess existing lease classification, initial direct costs, and whether contracts contain leases. Also, the Company 

elected to present the payments associated with short-term leases as an expense in statements of operations. Short-

term leases are leases with a lease term of 12 months or less. The adoption of ASC 842 had no impact on the 

Company’s balance sheet as of June30,2023. 
  
Net Loss per Share 

 
Net earnings or loss per share is computed by dividing net income or loss by the weighted-average number of 

common shares outstanding during the period, excluding shares subject to redemption or forfeiture. The Company 

presents basic and diluted net earnings or loss per share. Diluted net earnings or loss per share reflect the actual 

weighted average of common shares issued and outstanding during the period, adjusted for potentially dilutive 

securities outstanding. Potentially dilutive securities are excluded from the computation of the diluted net loss per 

share if their inclusion would be anti-dilutive. As all potentially dilutive securities are anti-dilutive as of June 30,2023, 

diluted net loss per share is the same as basic net loss per share.  Potentially dilutive items included the following: 
 

 

Recently Adopted Accounting Pronouncements 

Management does not believe that any other recently issued, but not yet effective, accounting standards could 

have a material effect on the accompanying consolidated financial statements. As new accounting pronouncements 

are issued, the Company will adopt those that are applicable under the circumstances. 
 

 
3. GOING CONCERN 

The Company has evaluated whether there are certain conditions and events, considered in the aggregate, that 

raise substantial doubt about the Company’s ability to continue as a going concern within one year after the date that 

the consolidated financial statements are issued. 

The accompanying consolidated financial statements have been prepared on a going concern basis, which 

contemplates the realization of assets and the satisfaction of liabilities in the normal course of business. The Company 

has net cash used in operating activities of $1,853,871 for the six months ended June 30, 2023.  As of June 30, 2023, 



 

30 
 

the Company had an accumulated deficit of $3,090,881. These factors, among others, raise substantial doubt about 

the Company’s ability to continue as a going concern. The Company’s ability to continue as a going concern for the 

next twelve months is dependent upon its ability to generate sufficient cash flows from operations to meet its 

obligations, which it has not been able to accomplish to date, and/or to obtain additional capital financing. No 

assurance can be given that the Company will be successful in these efforts. The consolidated financial statements do 

not include any adjustments relating to the recoverability and classification of recorded asset amounts or the amounts 

and classification of liabilities. 

4. CRYPTOCURRENCIES AND NFTs 

Due to the lack of authoritative guidance under GAAP, the Company accounts for its holdings in cryptocurrency 

as intangible assets. As a result, the Company initially measures the cryptocurrency at cost. Since there is no limit on 

the useful life of the cryptocurrencies, they are classified as indefinite-lived intangible assets. 
  
Indefinite-lived intangible assets are not subject to amortization, but rather are tested for impairment on an annual 

basis and more frequently if events or circumstances change that indicate that it is more likely than not that the asset 

is impaired. As a result, the Company recognizes decreases in the value of its holdings in cryptocurrency. Both Bitcoin 

and Ether are traded on exchanges in which there are observable prices in an active market. The Company considers 

quoted prices below its carrying cost to be an impairment indicator. The quoted price and observable prices are 

determined by the Company using a principal market analysis in accordance with ASC 820, Fair Value Measurement. 
  
The Company considers each cryptocurrency as a separate unit of account when evaluating cryptocurrencies for 

impairment. The Company tracks the weighted average unit cost of each cryptocurrency received or purchased, when 

performing impairment testing and upon disposition either through sale or exchanged for goods or services. 
 

The Company designates certain cryptocurrency transactions as fair value hedges to hedge volatility and market 

value risks for our cryptocurrencies. Fair value hedge amounts included in the assessment of hedge effectiveness are 

recognized in other income (expense), net, along with the offsetting gains and losses of the related hedged items.  
  
Cryptocurrencies 

 
Realized gains on cryptocurrency holdings were $623,344 and $6,908,083 for the six months ended June 30, 2023 

and 2022, respectively.  The Company recorded no impairment charges against its cryptocurrency holdings in 2023 

or 2022. 
 

The indefinite lived intangible activity for the six months ended June 30, 2023 are as follows: 
 

 
 

Nonfungible Token Assets 
 

The Company owns a portfolio of NFT assets that were first acquired in early 2022.  The following is a summary 

of NFT activity for 2023: 
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5. SAFT PERFORMANCE OBLIGATION LIABILITY 

In 2018, the Company (via Nativ Mobile, LLC) conducted and completed a token offering pursuant to a side-by-

side, U.S. Securities Act Regulation D and Regulation S offering where it offered $CRNC tokens to investors in 

consideration for their investments.  Due to a disclosed delay in delivering tokens to investors, the investments were 

executed pursuant to “Simple Agreement(s) for Future Tokens” (“SAFTs”), which, among other things, contemplated 

the Company delivering $CRNC tokens to investors in advance of a network launch. The proceeds of this offering 

were contemplated to be used for the further buildout of the $CRNC Network, which was designed to serve as a robust 

earnings ecosystem for network participants (the “Project”). $CRNC tokens were designed to serve as the in-network 

currency for the $CRNC earnings ecosystem. 

The initial SAFT proceeds of $26 million for developing the Project was recorded as a performance obligation 

liability, net of costs incurred in satisfying the performance obligations created in the token offering.  The SAFTs do 

not provide the holder with a security interest in the issuing entity, Current (Gibraltar) Limited, or establish an 

economic or ownership right to the performance of specific assets, nor is there a form of partnership, joint venture, 

agency or any similar relationship between a token holder and the Company and/or other individuals or entities 

involved with the Project. The tokens do not pay interest and have no maturity date. The tokens confer only the right 

to services in the Project and confer no other rights of any form with respect to us including, but not limited to, any 

voting, distribution, redemption, liquidation, proprietary (including all forms of intellectual property), or other 

financial or legal rights. 
 

The Company evaluated the terms of the Company’s $CRNC tokens and determined that, when sold, these tokens 

represent an obligation by the Company with counterparties that were determined to not be customers. Therefore, the 

Company determined that the tokens, when sold, are similar by analogy to debt securities under ASC 320, Investments 

– Debt and Equity Securities (“ASC 320”). ASC 320 applies to all debt securities and defines a debt security as any 

security representing a creditor relationship. Based on its terms, the SAFT tokens are not debt securities in legal form, 

but are considered an obligation (as defined by FASB Concepts Statement No. 6, Elements of Financial Statements) 

of the Company as issuer, since the Company represented that the proceeds raised would be used to fund future 

development of the Project. Therefore, the Company considers the $CRNC token, when sold, as an obligation in 

accordance with ASC 320, which effectively creates a creditor relationship to holders of its tokens.  
  
The Company has considered the costs to satisfy its performance obligations and determined that the Project 

represents a “funded software arrangement”, and the parties who purchased tokens contributed towards the funding 

of the Project represent collaborators and not customers. Therefore, software development costs related to the Project 

were applied against the performance obligation.  
  
The SAFT performance obligation liability was $0 as of both June 30, 2023 and December 31, 2022. 

 
During the six months ended June 30, 2023 and 2022, payments made on software development for performance 

obligations totaled $0 and $0, respectively, which were credited to operating expenses in the consolidated statements 

of operations. 
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On account of the delay in the launch of the Project by introducing $CRNC tokens into the Project ecosystem, 

the Company elected to pay investors a royalty based on the Company’s financial performance in 2021. Based on 

what each individual investor elected to receive, the consideration paid to investors on account of the royalty were 

either additional $CRNC tokens or shares in the Company. The value of the royalty was $1,900,000 and the number 

of $CRNC tokens or Company shares an investor would receive was based on the original investment amount paid at 

the time of the execution of the SAFTs. Approximately 86% of investors elected to receive additional $CRNC tokens 

and 14% of investors elected to receive Company shares. Accordingly, the Company has recognized a royalty liability 

of $1,900,000 as of December 31, 2022.  The liability will be released based on the ultimate distribution means, 

increasing the performance obligation for token issuances and recording paid-in capital for share issuances, when 

distribution occurs in 2023.  In the six months ended June 30, 2023, a total of $270,489 of the royalty was released in 

exchange of the issuance of 10,359,141 of the Company’s shares of Class C common stock.  As of June 30, 2023, the 

remaining balance of the royalty liability was $1,629,511. 
 

In connection with its expected network launch of the $CRNC token in the fourth quarter of 2023, the Company, 

through its affiliate, Current (Gibraltar) Limited, will facilitate the creation of a foundation that will be responsible for 

the governance of the token and the Project. As part of the creation of the foundation, all $CRNC treasury tokens shall 

be transferred to the foundation and all obligations due from the Company to token holders on account of their 

respective investments due from the Company shall cease. By virtue of the creation of the foundation, control over 

the governance of the $CRNC token shall transfer from the Company to token holders. 
 

 
6. STOCKHOLDERS’ EQUITY  

Convertible Preferred Stock 

The Company has issued Series Seed convertible preferred stock. The Company’s certificate of incorporation, as 

amended and restated, authorized the Company to issue a total of 388,800,000 shares of Preferred Stock, of which all 
are designated as Series Seed Preferred Stock. The Preferred Stock have a par value of $0.0001 per share. 
 

The holders of the Preferred Stock have the following rights and preferences: 
 

Voting  

On any matter presented to the stockholders of the Company for their action or consideration at any meeting of 

stockholders of the Company (or by written consent of stockholders in lieu of a meeting), each holder of outstanding 

shares of Preferred Stock shall be entitled to cast the number of votes equal to the number of whole shares of Common 

Stock into which the shares of Preferred Stock held by such holder are convertible as of the record date for determining 

stockholders entitled to vote on such matter. Except as provided by law or by the other provisions of the Company’s 

Charter, holders of Preferred Stock shall vote together with the holders of Common Stock as a single class and on an 

as converted to Common Stock basis. 
 

The Company shall not, either directly or indirectly by amendment, merger, consolidation or otherwise, do any 

of the following without the written consent or affirmative vote of at least a majority of the outstanding shares of 

Preferred Stock, voting together as a single class on an as-converted to Common Stock basis: 
 

 
• purchase or pay or declare any dividend on any capital stock other than (i) dividends payable on the Common 

Stock solely in the form of additional shares of Common Stock, (ii) redemptions of dividends or distributions 

on the Series Seed Preferred stock and (iii) stock repurchased from former employees, officers, directors or 

others who performed services for the Company  

• create or hold capital stock in any subsidiary that is not a wholly-owned subsidiary 
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At any time when at least 70,596,360 shares of Series Seed Preferred Stock remain outstanding, the Company 

shall not, either directly or indirectly by amendment, merger, consolidation or otherwise, without the written consent 

or affirmative vote of at least a majority of the outstanding shares of Preferred Stock, voting together as a single class 

on an as-converted to Common Stock basis,  amend, alter or repeal any provision of the Company’s Charter or Bylaws 

of the Company in a manner that substantially and disproportionally adversely affects the powers, preferences or rights 

of the Series Seed Preferred Stock. 
 

Dividends 

The Company shall not declare, pay or set aside any dividends on shares of any other class or series of capital 

stock of the Company unless (in addition to the obtaining of any consents required elsewhere in the Company’s 

Charter) the holders of the Preferred Stock then outstanding shall first receive, or simultaneously receive, a dividend 

on each outstanding share of Preferred Stock as defined in the Company’s Charter. The Preferred Stock dividend rates 

contain certain dilution protections. 
 

Liquidation 

In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Company, the holders 

of shares of each series of Preferred Stock then outstanding shall be entitled to be paid out of the assets of the Company 

available for distribution to its stockholders and, in the event of a deemed liquidation event, the holders of shares of 

each series of Preferred Stock then outstanding shall be entitled to be paid out of the consideration payable to 

stockholders in such deemed liquidation event or out of the available proceeds, as applicable, on a pari passu basis 

among each other, the greater of (i) an amount per share equal to one times the applicable Original Issue Price (as 

defined below), plus any dividends declared but unpaid thereon, payable before any payment shall be made to the 

holders of Common Stock by reason of their ownership thereof (the amounts payable pursuant to this clause (i) are 

hereinafter referred to as the "Preferred Liquidation Amounts"), or (ii) such amount per share as would have been 

payable had all shares of such series of Preferred Stock (and all shares of all other series of Preferred Stock that would 

receive a larger distribution per share if such series of Preferred Stock and all such other series of Preferred Stock 

were converted into Common Stock) been converted into Common Stock immediately prior to such liquidation, 

dissolution, winding up or deemed liquidation event. If, upon any such liquidation, dissolution or winding up of the 

Company or deemed liquidation event, the assets of the Company available for distribution to its stockholders shall 

be insufficient to pay the holders of shares of Preferred Stock the full amount to which they shall be entitled, the 

holders of shares of Preferred Stock shall share ratably in any distribution of the assets available for distribution in 

proportion to the respective amounts which would otherwise be payable in respect of the shares held by them upon 

such distribution if all amounts payable on or with respect to such shares were paid in full. 
 

The Series Seed Original Issue Price is $0.01345679 per share, subject to appropriate adjustment in the event of 

any stock dividend, stock split, combination or other similar recapitalization with respect to the Series Seed Preferred 

Stock. After payment of the Preferred Liquidation Amounts, remaining assets are distributed ratably to holders of 

Common Stock. 
 

The liquidation preference as of both June 30, 2023 and December 31, 2022 was $4,759,840. 
 

Anti-Dilution Rights 
 

Holders of Series Seed Preferred Stock have the benefit of anti-dilution protective provisions that will be applied 

to adjust the number of shares of Common Stock issuable upon conversion of the shares of the Preferred Stock. If 

equity securities are subsequently issued by the Company at a price per share less than the conversion price of a series 

of Preferred Stock then in effect, the conversion price of the affected series of Preferred Stock will be adjusted using 

a broad-based, weighted-average adjustment formula as set out in the Company’s Charter. Preferred Stock has certain 

protections against additional issuances of Common Stock. 
 

Conversion 



 

34 
 

 
Each share of Series Seed Preferred Stock shall be convertible, at the option of the holder thereof, at any time and 

from time to time, and without the payment of additional consideration by the holder thereof, into such number of 

fully paid and non-assessable shares of Class A Common Stock as is determined by dividing the applicable original 

issue price by the applicable conversion price in effect at the time of conversion.  The Series Seed conversion price is 

$0.01345679 per share. 
Additionally, each share of Series Seed Preferred Stock will automatically convert into shares of Class A Common 

Stock (i) immediately prior to the closing at a price of at least 3 times the Series Seed Original Issue Price of a firm 

commitment underwritten public offering, registered under the Securities Act of 1933, as amended (the “Securities 

Act”)  or (ii) a vote or written consent of a majority of the outstanding shares of Preferred Stock, voting together as a 

single class on an as-converted to Common Stock basis, and a vote of the key holders of common stock, as defined in 

the Company's Amended Articles of Incorporation. 

Common Stock 

The Company authorized 2,100,000,000 shares of Class A Common Stock, 243,000,000 shares of Class B 

Common Stock, 12,150,000 shares of Class C Common Stock and 600,000,000 shares of Class AAA Common Stock 

at $0.0001 par value as of June 30, 2023.   
 

The holders of the Class A common stock are entitled to one vote for each share of such stock held at all meetings 

of stockholders. There shall be no cumulative voting, and the holders of shares of Class B, Class C and Class AAA 

common stock shall not be entitled to vote. The holders of record of Class A Common Stock exclusively shall be 

entitled to elect all directors of the Company. 
 

The Company shall not declare, pay or set aside any dividends on shares of any other class or series of capital 

stock of the Company unless (in addition to the obtaining of any consents required elsewhere in the Company’s 

Charter) the holders of the Preferred Stock then outstanding shall first receive, or simultaneously receive, a dividend 
on each outstanding share of Preferred Stock as defined in the Company’s Charter. 
 

Additionally, each share of Class B Common Stock, Class C Common Stock or Class AAA Common Stock will 

automatically convert into shares of Class A Common Stock (i) immediately prior to the closing of a firm commitment 

underwritten public offering, registered under the Securities Act of 1933, as amended (the “Securities Act”) or (ii) 

upon election from the Company's board of directors.. 
 

During the six months ended June 30, 2023 and 2022, option holders exercised 2,603,097  and 5,301,936 options 

for shares of Class B common stock for no proceeds, respectively. During the six months ended June 30, 2023, the 

Company issued 573,804 shares of Class B common stock pursuant to exercises of stock options for proceeds of 

$3,959.  
 

During the six months ended June 30, 2023, the Company issued 10,359,141 shares of Class C common stock 

pursuant to the partial release of its royalty liability for a total value of $270,489 (see Note 5). 
 

As of both June 30, 2023 and December 31, 2022, there were 646,825,014 shares of Class A Common Stock 

issued and outstanding.  As of June 30, 2023 and December 31, 2022 there were 8,478,837 and 5,301,936 shares of 

Class B Common Stock issued and outstanding, respectively. As of June 30, 2023 and December 31, 2022 there were 

10,359,141 and 0 shares of Class C Common Stock issued and outstanding, respectively. 
 

 
7. STOCK-BASED COMPENSATION 

2021 Stock Plan 
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The Company has adopted the 2021 Equity Incentive Plan (“2021 Plan”), which provides for the grant of shares 

of stock options and restricted stock awards to employees, non-employee directors, and non-employee 

consultants.  The number of shares authorized by the 2021 Plan was 243,000,000 shares as of December 31, 2022. 

The options have a term of ten years. The amounts granted each calendar year to an employee or non-employee is 

limited depending on the type of award. Stock options comprise all of the awards granted since the 2021 Plan’s 

inception. Stock options granted under the 2021 Plan typically vest between immediate and four-year periods.  As of 

June 30, 2023, here were 27,381,275 shares available for future issuance. 
 

A summary of information related to stock options is as follows: 
 

  
 

  

 
During the six months ended June 2023 , option holders exercised 2,603,097 options for shares of Class B 

common stock for no proceeds. 
 

During the six months ended June 2023, option holders exercised 573,804 options for shares of Class B common 

stock for $3,959 proceeds. 

The following table presents, on a weighted average basis, the assumptions used in the Black-Scholes option-

pricing model to determine the grant-date fair value of stock options granted to employees and directors: 

 

 

The total grant-date fair value of the options granted during the six month ended June 30, 2023 was $4,226,720 

and $1,644,330, respectively. Stock-based compensation expense for stock options of $356,839 and $285,195, 

respectively, was recognized under FASB ASC 718 for the six month ended June 30, 2023 and 2022, respectively. 

Total unrecognized compensation cost related to non-vested stock option awards amounted to $3,428,416 as of June 

30, 2023 and will be recognized over a weighted average period of 2.43 years as of June 30, 2023. 

Classification  
 

Stock-based compensation expense was classified in the consolidated statements of operations as follows: 
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8. COMMITMENTS AND CONTINGENCIES 

Contingencies 

The Company may be subject to pending legal proceedings and regulatory actions in the ordinary course of 

business. The results of such proceedings cannot be predicted with certainty, but the Company does not anticipate that 

the final outcome, if any, arising out of any such matters will have a material adverse effect on its business, financial 

condition or results of operations. 
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EXHIBIT B: SUBSCRIPTION AGREEMENT 
 

 

 

MODE MOBILE, INC. 

REGULATION D 506(C) 

SUBSCRIPTION AGREEMENT 

 

THIS INVESTMENT INVOLVES A HIGH DEGREE OF RISK.  THIS INVESTMENT IS SUITABLE ONLY 

FOR PERSONS WHO CAN BEAR THE ECONOMIC RISK FOR AN INDEFINITE PERIOD OF TIME AND 

WHO CAN AFFORD TO LOSE THEIR ENTIRE INVESTMENT. FURTHERMORE, INVESTORS MUST 

UNDERSTAND THAT SUCH INVESTMENT IS ILLIQUID AND IS EXPECTED TO CONTINUE TO BE 

ILLIQUID FOR AN INDEFINITE PERIOD OF TIME. NO PUBLIC MARKET EXISTS FOR THE SECURITIES, 

AND NO PUBLIC MARKET IS EXPECTED TO DEVELOP FOLLOWING THIS OFFERING. 

THE SECURITIES  OFFERED HEREBY HAVE NOT BEEN REGISTERED UNDER THE SECURITIES 

ACT OF 1933, AS AMENDED (THE “ACT”), OR ANY STATE SECURITIES OR BLUE SKY LAWS AND 

ARE BEING OFFERED AND SOLD IN RELIANCE ON EXEMPTIONS FROM THE REGISTRATION 

REQUIREMENTS OF THE ACT AND STATE SECURITIES OR BLUE SKY LAWS. ACCORDINGLY, 

THE SECURITIES CANNOT BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH 

THE ACT.  IN ADDITION, THE SECURITIES CANNOT BE SOLD OR OTHERWISE TRANSFERRED 

EXCEPT IN COMPLIANCE WITH THE APPLICABLE STATE SECURITIES OR BLUE SKY LAWS. THE 

SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE SEC, ANY STATE SECURITIES 

COMMISSION OR OTHER REGULATORY AUTHORITY, NOR HAVE ANY OF THE FOREGOING 

AUTHORITIES PASSED UPON THE MERITS OF THIS OFFERING OR THE ADEQUACY OR ACCURACY 

OF THE SUBSCRIPTION AGREEMENT OR ANY OTHER MATERIALS OR INFORMATION MADE 

AVAILABLE TO SUBSCRIBER IN CONNECTION WITH THIS OFFERING OVER THE WEB-BASED 

PLATFORM WWW.REPUBLIC.COM (THE “PLATFORM”) OPERATED FOR THE BENEFIT OF OPENDEAL 

BROKER LLC DBA THE CAPITAL R (“ODB” OR THE “BROKER”).  ANY REPRESENTATION TO THE 

CONTRARY IS UNLAWFUL. 

THE SECURITIES MAY ONLY BE PURCHASED BY PERSONS WHO ARE “ACCREDITED 

INVESTORS” (AS THAT TERM IS DEFINED IN SECTION 501 OF REGULATION D PROMULGATED 

UNDER THE ACT).  THE COMPANY IS RELYING ON THE REPRESENTATIONS AND WARRANTIES 

SET FORTH BY EACH SUBSCRIBER IN THIS SUBSCRIPTION AGREEMENT AND THE OTHER 

INFORMATION PROVIDED BY SUBSCRIBER IN CONNECTION WITH THIS OFFERING TO DETERMINE 

THE APPLICABILITY TO THIS OFFERING OF EXEMPTIONS FROM THE REGISTRATION 

REQUIREMENTS OF THE ACT.   

PROSPECTIVE INVESTORS MAY NOT TREAT THE CONTENTS OF THE SUBSCRIPTION 

AGREEMENT, ANY PRIVATE PLACEMENT MEMORANDUM OR ANY OF THE OTHER 

MATERIALS AVAILABLE ON THE PLATFORM OR PROVIDED BY THE BROKER 
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(COLLECTIVELY, THE “OFFERING MATERIALS”) OR ANY PRIOR OR SUBSEQUENT 

COMMUNICATIONS FROM THE COMPANY OR ANY OF ITS OFFICERS, EMPLOYEES OR AGENTS  

AS INVESTMENT, LEGAL OR TAX ADVICE.  IN MAKING AN INVESTMENT DECISION, INVESTORS 

MUST RELY ON THEIR OWN EXAMINATION OF THE COMPANY AND THE TERMS OF THIS 

OFFERING, INCLUDING THE MERITS AND THE RISKS INVOLVED.  EACH PROSPECTIVE INVESTOR 

SHOULD CONSULT THE INVESTOR’S OWN COUNSEL, ACCOUNTANT AND OTHER PROFESSIONAL 

ADVISOR AS TO INVESTMENT, LEGAL, TAX AND OTHER RELATED MATTERS CONCERNING THE 

INVESTOR’S PROPOSED INVESTMENT. 

THE OFFERING MATERIALS MAY CONTAIN FORWARD-LOOKING STATEMENTS AND 

INFORMATION RELATING TO, AMONG OTHER THINGS, THE COMPANY, ITS BUSINESS PLAN 

AND STRATEGY, AND ITS INDUSTRY.  THESE FORWARD-LOOKING STATEMENTS ARE BASED ON 

THE BELIEFS OF, ASSUMPTIONS MADE BY, AND INFORMATION CURRENTLY AVAILABLE TO THE 

COMPANY’S MANAGEMENT.  WHEN USED IN THE OFFERING MATERIALS, THE WORDS 

“ESTIMATE,” “PROJECT,” “BELIEVE,” “ANTICIPATE,” “INTEND,” “EXPECT” AND SIMILAR 

EXPRESSIONS ARE INTENDED TO IDENTIFY FORWARD-LOOKING STATEMENTS, WHICH 

CONSTITUTE FORWARD LOOKING STATEMENTS. THESE STATEMENTS REFLECT MANAGEMENT’S 

CURRENT VIEWS WITH RESPECT TO FUTURE EVENTS AND ARE SUBJECT TO RISKS AND 

UNCERTAINTIES THAT COULD CAUSE THE COMPANY’S ACTUAL RESULTS TO DIFFER 

MATERIALLY FROM THOSE CONTAINED IN THE FORWARD-LOOKING STATEMENTS.  INVESTORS 

ARE CAUTIONED NOT TO PLACE UNDUE RELIANCE ON THESE FORWARD-LOOKING STATEMENTS, 

WHICH SPEAK ONLY AS OF THE DATE ON WHICH THEY ARE MADE.  THE COMPANY DOES NOT 

UNDERTAKE ANY OBLIGATION TO REVISE OR UPDATE THESE FORWARD-LOOKING STATEMENTS 

TO REFLECT EVENTS OR CIRCUMSTANCES AFTER SUCH DATE OR TO REFLECT THE OCCURRENCE 

OF UNANTICIPATED EVENTS. 

THE INFORMATION CONTAINED IN THE OFFERING MATERIALS MAY CHANGE OR VARY 

AFTER THE LAUNCH DATE.  THE COMPANY UNDERTAKES TO MAKE AVAILABLE TO EVERY 

INVESTOR DURING THE COURSE OF THIS TRANSACTION AND PRIOR TO SALE OF SECURITIES THE 

OPPORTUNITY TO ASK QUESTIONS OF AND RECEIVE ANSWERS FROM THE COMPANY 

CONCERNING THE TERMS AND CONDITIONS OF THE OFFERING AND TO OBTAIN ANY 

APPROPRIATE ADDITIONAL INFORMATION NECESSARY TO VERIFY THE ACCURACY OF THE 

INFORMATION CONTAINED IN THE OFFERING MATERIALS. 

THE COMPANY MAY NOT BE OFFERING THE SECURITIES IN EVERY STATE. THE OFFERING 

MATERIALS DO NOT CONSTITUTE AN OFFER OR SOLICITATION IN ANY STATE OR JURISDICTION 

IN WHICH THE SECURITIES ARE NOT BEING OFFERED. 

THE INFORMATION PRESENTED IN THE OFFERING MATERIALS WAS PREPARED BY THE 

COMPANY SOLELY FOR THE USE BY PROSPECTIVE INVESTORS IN CONNECTION WITH THIS 

OFFERING.  NO REPRESENTATIONS OR WARRANTIES ARE MADE AS TO THE ACCURACY OR 

COMPLETENESS OF THE INFORMATION CONTAINED IN ANY OFFERING MATERIALS, AND 

NOTHING CONTAINED IN THE OFFERING MATERIALS IS OR SHOULD BE RELIED UPON AS A 

PROMISE OR REPRESENTATION AS TO THE FUTURE PERFORMANCE OF THE COMPANY. 

THE COMPANY AND ODB RESERVES THE RIGHT IN ITS SOLE DISCRETION AND FOR ANY 

REASON WHATSOEVER TO MODIFY, AMEND AND/OR WITHDRAW ALL OR A PORTION OF THE 



 

39 
 

OFFERING AND/OR ACCEPT OR REJECT IN WHOLE OR IN PART ANY PROSPECTIVE 

INVESTMENT IN THE SECURITIES OR TO ALLOT TO ANY PROSPECTIVE INVESTOR LESS THAN 

THE AMOUNT OF SECURITIES SUCH INVESTOR DESIRES TO PURCHASE.  EXCEPT AS 

OTHERWISE INDICATED, THE OFFERING MATERIALS SPEAK AS OF THEIR DATE. NEITHER THE 

DELIVERY NOR THE PURCHASE OF THE SECURITIES SHALL, UNDER ANY CIRCUMSTANCES, 

CREATE ANY IMPLICATION THAT THERE HAS BEEN NO CHANGE IN THE AFFAIRS OF THE 

COMPANY SINCE THAT DATE. 
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TO: Mode Mobile, Inc. 

 One East Erie Street, Suite 525 

Chicago, IL 60611 

  

Ladies and Gentlemen: 

1. Subscription.   

(a) The undersigned (“Subscriber”) hereby irrevocably subscribes for and agrees to purchase shares of Class AAA 

Common Stock, $0.0001 par value per share (the “Securities”), of Mode Mobile, Inc., a Delaware corporation (the 

“Company”), at a purchase price of $0.16 per share (the “Per Security Price”), upon the terms and conditions set 

forth herein.  The rights of the Class AAA Common Stock are as set forth in the Company’s Amended and Restated 

Certificate of Incorporation, as amended, which appears as an exhibit to the Offering Memorandum associated with 

this offering (the “Offering Memorandum”). 

(b) By executing this Subscription Agreement, Subscriber acknowledges that Subscriber has received this 

Subscription Agreement, a copy of the Offering Memorandum, and any other information required by the Subscriber 

to make an investment decision.   

(c) This Subscription may be accepted or rejected in whole or in part, at any time prior to a Closing Date (as 

hereinafter defined), by the Company or ODB  at its sole discretion.  In addition, the Company, at its sole discretion, 

may allocate to Subscriber only a portion of the number of Securities Subscriber has subscribed for.  The Company 

will notify Subscriber whether this subscription is accepted (whether in whole or in part) or rejected.  If Subscriber’s 

subscription is rejected, Subscriber’s payment (or portion thereof if partially rejected) will be returned to Subscriber 

without interest and all of Subscriber’s obligations hereunder shall terminate. 

(d) The aggregate number of Securities sold shall not exceed 6,250,000 (the “Maximum Offering”).  The Company 

may accept subscriptions until the offering is terminated by the Company in its sole discretion (the “Termination 

Date”). The Company may elect at any time to close all or any portion of committed investments in this offering up 

to 6,250,000 of Securities in this offering, on various dates at or prior to the Termination Date (each a “Closing 

Date”). 

(e) In the event of rejection of this subscription in its entirety, or in the event the sale of the Securities (or any 

portion thereof) is not consummated for any reason, this Subscription Agreement shall have no force or effect, 

except for Section 5 hereof, which shall remain in force and effect. 

2. Purchase Procedure.   

(a) Payment. The purchase price for the Securities shall be paid simultaneously with the execution and delivery to 

the Company of the signature page of this Subscription Agreement.  Subscriber shall deliver a signed copy of this 

Subscription Agreement (which may be executed and delivered electronically), along with payment for the 



 

41 
 

aggregate purchase price of the Securities by a check for available funds made payable to “Mode Mobile, Inc.”, by 

wire transfer to an account designated by the Company, ACH, credit card, or by any combination of such methods. 

(b) No Escrow. The Company will not utilize a third-party escrow account for this offering, and all funds tendered 

by investors will be held in a segregated account until investor subscriptions are accepted by the Company and 

reviewed by the Broker. Once investor subscriptions are accepted by the Company and reviewed by the Broker, 

funds will be deposited into an account controlled by the Company. The undersigned shall receive notice and 

evidence of the digital entry of the number of the Securities owned by undersigned reflected on the books and 

records of the Company and verified by Transfer Online, Inc., (the “Transfer Agent”), which books and records 

shall bear a notation that the Securities were sold in reliance upon Regulation D. 

3. Representations and Warranties of the Company.   

The Company represents and warrants to Subscriber that the following representations and warranties are true and 

complete in all material respects as of the date of each Closing Date, except as otherwise indicated. For purposes of 

this Agreement, an individual shall be deemed to have “knowledge” of a particular fact or other matter if such 

individual is actually aware of such fact. The Company will be deemed to have “knowledge” of a particular fact or 

other matter if one of the Company’s current officers has, or at any time had, actual knowledge of such fact or other 

matter.   

(a) Organization and Standing.  The Company is a corporation duly formed, validly existing and in good standing 

under the laws of the State of Delaware.  The Company has all requisite power and authority to own and operate its 

properties and assets, to execute and deliver this Subscription Agreement, and any other agreements or instruments 

required hereunder. The Company is duly qualified and is authorized to do business and is in good standing as a 

foreign corporation in all jurisdictions in which the nature of its activities and of its properties (both owned and 

leased) makes such qualification necessary, except for those jurisdictions in which failure to do so would not have a 

material adverse effect on the Company or its business. 

(b) Issuance of the Securities.  The issuance, sale and delivery of the Securities in accordance with this Subscription 

Agreement has been duly authorized by all necessary corporate action on the part of the Company.  The Securities, 

when so issued, sold and delivered against payment therefor in accordance with the provisions of this Subscription 

Agreement, will be duly and validly issued, fully paid and non-assessable. 

The execution and delivery by the Company of this Subscription Agreement and the consummation of the 

transactions contemplated hereby (including the issuance, sale and delivery of the Securities) are within the 

Company’s powers and have been duly authorized by all necessary corporate action on the part of the Company.  

Upon full execution hereof, this Subscription Agreement shall constitute a valid and binding agreement of the 

Company, enforceable against the Company in accordance with its terms, except (i) as limited by applicable 

bankruptcy, insolvency, reorganization, moratorium, and other laws of general application affecting enforcement of 

creditors’ rights generally, (ii) as limited by laws relating to the availability of specific performance, injunctive 

relief, or other equitable remedies and (iii) with respect to provisions relating to indemnification and contribution, as 

limited by considerations of public policy and by federal or state securities laws. 

(d) No filings. Assuming the accuracy of the Subscriber’s representations and warranties set forth in Section 4 

hereof, no order, license, consent, authorization or approval of, or exemption by, or action by or in respect of, or 

notice to, or filing or registration with, any governmental body, agency or official is required by or with respect to 

the Company in connection with the execution, delivery and performance by the Company of this Subscription 

Agreement except (i) for such filings as may be required under Regulation D or under any applicable state securities 
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laws, (ii) for such other filings and approvals as have been made or obtained, or (iii) where the failure to obtain any 

such order, license, consent, authorization, approval or exemption or give any such notice or make any filing or 

registration would not have a material adverse effect on the ability of the Company to perform its obligations 

hereunder. 

(e) Capitalization.  The outstanding securities of the Company immediately prior to the initial investment in the 

Securities is as set forth in the “Securities Being Offered” section of the Offering Memorandum. Except as set forth 

in the Offering Materials, there are no outstanding options, warrants, rights (including conversion or preemptive 

rights and rights of first refusal), or agreements of any kind (oral or written) for the purchase or acquisition from the 

Company of any of its securities.   

(f) Financial statements.  Complete copies of the Company’s financial statements have been made available to the 

Subscriber and appear in the Offering Materials (the “Financial Statements”). The Financial Statements are based on 

the books and records of the Company and fairly present the financial condition of the Company as of the respective 

dates they were prepared and the results of the operations and cash flows of the Company for the periods indicated. 

The auditing firm, or each firm which has audited the Financial Statements (to the extent such Financial Statements 

have been audited), is an independent accounting firm within the rules and regulations adopted by the SEC. 

(g) Proceeds.  The Company shall use the proceeds from the issuance and sale of the Securities as set forth in the 

“Use of Proceeds” section of the Offering Memorandum. 

(h) Litigation.  There is no pending action, suit, proceeding, arbitration, mediation, complaint, claim, charge or 

investigation before any court, arbitrator, mediator or governmental body, or to the Company’s knowledge, currently 

threatened in writing (a) against the Company or (b) against any consultant, officer, manager, director or key 

employee of the Company arising out of his or her consulting, employment or board relationship with the Company 

or that could otherwise materially impact the Company. 

4. Representations and Warranties of Subscriber.  By executing this Subscription Agreement, Subscriber (and, if 

Subscriber is purchasing the Securities subscribed for hereby in a fiduciary capacity, the person or persons for whom 

Subscriber is so purchasing) represents and warrants, which representations and warranties are true and complete in 

all material respects as of the date of the Subscriber’s respective Closing Date(s): 

(a) Requisite Power and Authority.  Such Subscriber has all necessary power and authority under all applicable 

provisions of law to execute and deliver this Subscription Agreement and other agreements required hereunder and 

to carry out their provisions.  All action on Subscriber’s part required for the lawful execution and delivery of this 

Subscription Agreement and other agreements required hereunder (including internal authorizations) have been or 

will be effectively taken prior to the Closing.  Upon their execution and delivery, this Subscription Agreement and 

other agreements required hereunder will be valid and binding obligations of Subscriber, enforceable in accordance 

with their terms, except (a) as limited by applicable bankruptcy, insolvency, reorganization, moratorium or other 

laws of general application affecting enforcement of creditors’ rights and (b) as limited by general principles of 

equity that restrict the availability of equitable remedies. 

(b) Investment Representations.  Subscriber understands that the offering of the Securities has not been registered 

under the Act.  Subscriber also understands that the Securities are being offered and sold pursuant to an exemption 

from registration contained in the Act based in part upon Subscriber’s representations contained in this Subscription 

Agreement. Subscriber understands that the Securities are “restricted securities” as that term is defined by Rule 144 

under the Act, and that Subscriber may only resell such Securities in a transaction registered under the Act or subject 

to an available exemption therefrom, and in accordance with any applicable state securities laws. In the event of any 
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such resale, the Company may require an opinion of counsel satisfactory to Company. Subscriber acknowledges that 

any physical certificate representing the Securities may bear a legend to this effect. 

(c) Illiquidity and Continued Economic Risk.    Subscriber acknowledges and agrees that there is no ready public 

market for the Securities and that there is no guarantee that a market for their resale will ever exist. Subscriber must 

bear the economic risk of this investment indefinitely and the Company has no obligation to list the Securities on 

any market or take any steps (including registration under the Securities Act or the Securities Exchange Act of 1934, 

as amended) with respect to facilitating trading or resale of the Securities.  Subscriber acknowledges that Subscriber 

is able to bear the economic risk of losing Subscriber’s entire investment in the Securities.  Subscriber also 

understands that an investment in the Company involves significant risks and has taken full cognizance of and 

understands all of the risk factors relating to the purchase of Securities. 

 (d) Accredited Investor Status.   Subscriber represents that Subscriber is an “accredited investor” within the 

meaning of Rule 501 of Regulation D under the Securities Act, as set forth in Appendix A hereto . Subscriber 

represents and warrants that the information set forth in response to question (c) on the signature page hereto 

concerning Subscriber is true and correct. Subscriber represents that to the extent it has any questions with respect to 

its status as an accredited investor, it has sought professional advice. Subscriber will provide Company or any third 

party vendor engaged by the Company such information required, if any, to verify their status as an “accredited 

investors” as a condition of closing.  Subscriber has the requisite knowledge and experience in financial and 

business matters to be capable of evaluating the merits and risks of an investment in the Company.  Subscriber has 

the requisite knowledge and experience in financial and business matters to be capable of evaluating the merits and 

risks of an investment in the Company. 

 (e) Shareholder information. Within five days after receipt of a request from the Company, the Subscriber hereby 

agrees to provide such information with respect to its status as a shareholder (or potential shareholder) and to 

execute and deliver such documents as may reasonably be necessary to comply with any and all laws and 

regulations to which the Company is or may become subject. Subscriber further agrees that in the event it 

transfers any Securities, it will require the transferee of such Securities to agree to provide such information 

to the Company as a condition of such transfer. 

(f) Restrictions on transfer. Subscriber acknowledges and agrees that transfers of the Securities are at the discretion 

of the Company, not to be unreasonably withheld, and that the Company may restrict transfers of the Securities to 

the extent that any such transfer would result in the Company being required to register any class of its securities 

under the Securities Exchange Act of 1934, or to prevent any violation of securities law. Subscriber further agrees 

that in the event it transfers any Securities, it will require the transferee of such Securities to agree to such 

restrictions. 

(g) Company Information.  The Subscriber has read the Offering Memorandum and other materials provided on the 

Platform (the “Offering Materials”), including the section of the Offering Memorandum titled “Risk Factors”. 

Subscriber understands that the Company is subject to all the risks that apply to early-stage companies, whether or 

not those risks are explicitly set out in the Offering Materials. Subscriber has had an opportunity to discuss the 

Company’s business, management and financial affairs with managers, officers and management of the Company 

and has had the opportunity to review the Company’s operations and facilities.  Subscriber has also had the 

opportunity to ask questions of and receive answers from the Company and its management regarding the terms and 

conditions of this investment.  Subscriber acknowledges that except as set forth herein, no representations or 

warranties have been made to Subscriber, or to Subscriber’s advisors or representative, by the Company or others 

with respect to the business or prospects of the Company or its financial condition. 



 

44 
 

(h) Valuation. The Subscriber acknowledges that the price of the Securities was set by the Company on the basis of 

the Company’s internal valuation and no warranties are made as to value. The Subscriber further acknowledges that 

future offerings of Securities may be made at lower valuations, with the result that the Subscriber’s investment will 

bear a lower valuation. 

(i) Domicile.  Subscriber maintains Subscriber’s domicile (and is not a transient or temporary resident) at the 

address shown on the signature page. 

(j) No Brokerage Fees. There are no claims for brokerage commission, finders’ fees or similar compensation in 

connection with the transactions contemplated by this Subscription Agreement or related documents based on any 

arrangement or agreement binding upon Subscriber.  The undersigned will indemnify and hold the Company 

harmless against any liability, loss or expense (including, without limitation, reasonable attorneys' fees and out-of-

pocket expenses) arising in connection with any such claim. 

(k) Foreign Investors.  If Subscriber is not a United States person (as defined by Section 7701(a)(30) of the Internal 

Revenue Code of 1986, as amended), Subscriber hereby represents that it has satisfied itself as to the full observance 

of the laws of its jurisdiction in connection with any invitation to subscribe for the Securities or any use of this 

Subscription Agreement, including (i) the legal requirements within its jurisdiction for the purchase of the 

Securities, (ii) any foreign exchange restrictions applicable to such purchase, (iii) any governmental or other 

consents that may need to be obtained, and (iv) the income tax and other tax consequences, if any, that may be 

relevant to the purchase, holding, redemption, sale, or transfer of the Securities.  Subscriber’s subscription and 

payment for and continued beneficial ownership of the Securities will not violate any applicable securities or other 

laws of the Subscriber’s jurisdiction.  

5. Indemnity.  The representations, warranties and covenants made by the Subscriber herein shall survive the closing 

of this Agreement.  The Subscriber agrees to indemnify and hold harmless the Company and its respective officers, 

directors and affiliates, and each other person, if any, who controls the Company within the meaning of Section 15 

of the Securities Act against any and all loss, liability, claim, damage and expense whatsoever (including, but not 

limited to, any and all reasonable attorneys’ fees, including attorneys’ fees on appeal) and expenses reasonably 

incurred in investigating, preparing or defending against any false representation or warranty or breach of failure by 

the Subscriber to comply with any covenant or agreement made by the Subscriber herein or in any other document 

furnished by the Subscriber to any of the foregoing in connection with this transaction. 

6. Governing Law; Jurisdiction.  This Subscription Agreement shall be governed and construed in accordance with 

the laws of the State of New York. 

EACH OF THE SUBSCRIBERS AND THE COMPANY CONSENTS TO THE JURISDICTION OF ANY STATE 

OR FEDERAL COURT OF COMPETENT JURISDICTION LOCATED WITHIN THE DELAWARE AND NO 

OTHER PLACE AND IRREVOCABLY AGREES THAT ALL ACTIONS OR PROCEEDINGS RELATING TO 

THIS SUBSCRIPTION AGREEMENT MAY BE LITIGATED IN SUCH COURTS.  EACH OF SUBSCRIBERS 

AND THE COMPANY ACCEPTS FOR ITSELF AND HIMSELF AND IN CONNECTION WITH ITS AND HIS 

RESPECTIVE PROPERTIES, GENERALLY AND UNCONDITIONALLY, THE EXCLUSIVE JURISDICTION 

OF THE AFORESAID COURTS AND WAIVES ANY DEFENSE OF FORUM NON CONVENIENS, AND 

IRREVOCABLY AGREES TO BE BOUND BY ANY JUDGMENT RENDERED THEREBY IN CONNECTION 

WITH THIS SUBSCRIPTION AGREEMENT.  EACH OF SUBSCRIBERS AND THE COMPANY FURTHER 

IRREVOCABLY CONSENTS TO THE SERVICE OF PROCESS OUT OF ANY OF THE AFOREMENTIONED 
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COURTS IN THE MANNER AND IN THE ADDRESS SPECIFIED IN SECTION 8 AND THE SIGNATURE 

PAGE OF THIS SUBSCRIPTION AGREEMENT. 

EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN 

ANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED IN CONTRACT, TORT OR 

OTHERWISE) ARISING OUT OF OR RELATING TO THIS SUBSCRIPTION AGREEMENT OR THE 

ACTIONS OF EITHER PARTY IN THE NEGOTIATION, ADMINISTRATION, PERFORMANCE AND 

ENFORCEMENT THEREOF, EACH OF THE PARTIES HERETO ALSO WAIVES ANY BOND OR SURETY 

OR SECURITY UPON SUCH BOND WHICH MIGHT, BUT FOR THIS WAIVER, BE REQUIRED OF SUCH 

PARTY.  EACH OF THE PARTIES HERETO FURTHER WARRANTS AND REPRESENTS THAT IT HAS 

REVIEWED THIS WAIVER WITH ITS LEGAL COUNSEL, AND THAT IT KNOWINGLY AND 

VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS FOLLOWING CONSULTATION WITH LEGAL 

COUNSEL.  THIS WAIVER IS IRREVOCABLE, MEANING THAT IT MAY NOT BE MODIFIED EITHER 

ORALLY OR IN WRITING, AND THIS WAIVER SHALL APPLY TO ANY SUBSEQUENT AMENDMENTS, 

RENEWALS, SUPPLEMENTS OR MODIFICATIONS TO THIS SUBSCRIPTION AGREEMENT.  IN THE 

EVENT OF LITIGATION, THIS SUBSCRIPTION AGREEMENT MAY BE FILED AS A WRITTEN CONSENT 

TO A TRIAL BY THE COURT. 

7. Notices. Notice, requests, demands and other communications relating to this Subscription Agreement and the 

transactions contemplated herein shall be in writing and shall be deemed to have been duly given if and when (a) 

delivered personally, on the date of such delivery; or (b) mailed by registered or certified mail, postage prepaid, 

return receipt requested, in the third day after the posting thereof; or (c) emailed, telecopied or cabled, on the date of 

such delivery to the address of the respective parties as follows: 

 If to the Company, to: 

Dan Novaes, CEO 

One East Erie Street, Suite 525 

Chicago, IL 60611 

 

 

  

If to a Subscriber, to Subscriber’s address as shown on the signature page hereto 

or to such other address as may be specified by written notice from time to time by the party entitled to receive such 

notice.  Any notices, requests, demands or other communications by telecopy or cable shall be confirmed by letter 

given in accordance with (a) or (b) above. 

8. Miscellaneous.  

(a) All pronouns and any variations thereof shall be deemed to refer to the masculine, feminine, neuter, singular or 

plural, as the identity of the person or persons or entity or entities may require.   

(b) This Subscription Agreement is not transferable or assignable by Subscriber.   
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(c) The representations, warranties and agreements contained herein shall be deemed to be made by and be binding 

upon Subscriber and its heirs, executors, administrators and successors and shall inure to the benefit of the Company 

and its successors and assigns.   

(d) None of the provisions of this Subscription Agreement may be waived, changed or terminated orally or 

otherwise, except as specifically set forth herein or except by a writing signed by the Company and Subscriber.  

(e) In the event any part of this Subscription Agreement is found to be void or unenforceable, the remaining 

provisions are intended to be separable and binding with the same effect as if the void or unenforceable part were 

never the subject of agreement. 

(f) The invalidity, illegality or unenforceability of one or more of the provisions of this Subscription Agreement in 

any jurisdiction shall not affect the validity, legality or enforceability of the remainder of this Subscription 

Agreement in such jurisdiction or the validity, legality or enforceability of this Subscription Agreement, including 

any such provision, in any other jurisdiction, it being intended that all rights and obligations of the parties hereunder 

shall be enforceable to the fullest extent permitted by law. 

(g) This Subscription Agreement supersedes all prior discussions and agreements between the parties with respect to 

the subject matter hereof and contains the sole and entire agreement between the parties hereto with respect to the 

subject matter hereof. 

(h) The terms and provisions of this Subscription Agreement are intended solely for the benefit of each party hereto 

and their respective successors and assigns, and it is not the intention of the parties to confer, and no provision 

hereof shall confer, third-party beneficiary rights upon any other person. 

(i) The headings used in this Subscription Agreement have been inserted for convenience of reference only and do 

not define or limit the provisions hereof. 

(j) This Subscription Agreement may be executed in any number of counterparts, each of which will be deemed an 

original, but all of which together will constitute one and the same instrument. 

(k) If any recapitalization or other transaction affecting the stock of the Company is effected, then any new, 

substituted or additional securities or other property which is distributed with respect to the Securities shall be 

immediately subject to this Subscription Agreement, to the same extent that the Securities, immediately prior 

thereto, shall have been covered by this Subscription Agreement. 

(l) No failure or delay by any party in exercising any right, power or privilege under this Subscription Agreement 

shall operate as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further exercise 

thereof or the exercise of any other right, power or privilege.  The rights and remedies herein provided shall be 

cumulative and not exclusive of any rights or remedies provided by law. 

[SIGNATURE PAGE FOLLOWS] 
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MODE MOBILE, INC. 

SUBSCRIPTION AGREEMENT SIGNATURE PAGE 

 

The undersigned, desiring to purchase Class AAA Common Stock of Mode Mobile, Inc., by executing this signature 

page, hereby executes, adopts and agrees to all terms, conditions and representations of the Subscription Agreement. 

 

(a) The number of Class AAA Common Stock the undersigned hereby irrevocably 

subscribes for is: 

______________ 

(print number of 

Securities) 

 

(b) The aggregate purchase price (based on a purchase price of $0.16 per Security) for 

the Class AAA Common Stock the undersigned hereby irrevocably subscribes for is: 

 

$_____________ 

(print aggregate 

purchase price) 

(c) The undersigned is an accredited investor (as that term is defined in Regulation D 

under the Securities Act because the undersigned meets the criteria set forth in the 

following paragraph(s) of Appendix A attached hereto: 

 

______________ 

(print applicable 

number from 

Appendix A) 

 

(d) The Securities being subscribed for will be owned by, and should be recorded on 

the Company’s books as held in the name of: 

 

 

___________________________________________ 

(print name of owner or joint owners) 

 

 If the Securities are to be purchased in joint names, both 

Subscribers must sign: 

 

________________________________________ 

 

________________________________________ 
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Signature 

 

________________________________________ 

Name (Please Print) 

________________________________________ 

Email address 

 

________________________________________ 

Address 

________________________________________ 

 

________________________________________ 

Telephone Number 

 

________________________________________ 

Social Security Number/EIN 

 

________________________________________ 

Date 

Signature 

 

________________________________________ 

Name (Please Print) 

________________________________________ 

Email address 

 

________________________________________ 

Address 

________________________________________ 

 

________________________________________ 

Telephone Number 

 

________________________________________ 

Social Security Number 

 

________________________________________ 

Date 

 

*    *    *    *    * 

 

This Subscription is accepted  

on _____________, 2024 

Mode Mobile, Inc. 
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By: _______________________________ 

 Name: Dan Novaes 

 Title:  CEO 
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APPENDIX A 

An accredited investor, as defined in Rule 501(a) of the Securities Act of 1933, as amended, includes the following 

categories of investor: 

(1) Any bank as defined in section 3(a)(2) of the Act, or any savings and loan association or other institution as 

defined in section 3(a)(5)(A) of the Act whether acting in its individual or fiduciary capacity; any broker or dealer 

registered pursuant to section 15 of the Securities Exchange Act of 1934; any investment adviser registered pursuant 

to section 203 of the Investment Advisers Act of 1940 or registered pursuant to the laws of a state; any investment 

adviser relying on the exemption from registering with the Commission under section 203(l) or (m) of the 

Investment Advisers Act of 1940; any insurance company as defined in section 2(a)(13) of the Act; any investment 

company registered under the Investment Company Act of 1940 or a business development company as defined in 

section 2(a)(48) of that Act; any Small Business Investment Company licensed by the U.S. Small Business 

Administration under section 301(c) or (d) of the Small Business Investment Act of 1958; any Rural Business 

Investment Company as defined in section 384A of the Consolidated Farm and Rural Development Act; any plan 

established and maintained by a state, its political subdivisions, or any agency or instrumentality of a state or its 

political subdivisions, for the benefit of its employees, if such plan has total assets in excess of $5,000,000; any 

employee benefit plan within the meaning of the Employee Retirement Income Security Act of 1974 if the 

investment decision is made by a plan fiduciary, as defined in section 3(21) of such act, which is either a bank, 

savings and loan association, insurance company, or registered investment adviser, or if the employee benefit plan 

has total assets in excess of $5,000,000 or, if a self-directed plan, with investment decisions made solely by persons 

that are accredited investors; 

(2) Any private business development company as defined in section 202(a)(22) of the Investment Advisers Act of 

1940; 

(3) Any organization described in section 501(c)(3) of the Internal Revenue Code, corporation, Massachusetts or 

similar business trust, or partnership, or limited liability company, not formed for the specific purpose of acquiring 

the securities offered, with total assets in excess of $5,000,000; 

(4) Any director, executive officer, or general partner of the issuer of the securities being offered or sold, or any 

director, executive officer, or general partner of a general partner of that issuer; 

(5) Any natural person whose individual net worth, or joint net worth with that person's spouse or spousal equivalent, 

exceeds $1,000,000; 

(i) Except as provided in paragraph (5)(ii) of this section, for purposes of calculating net worth under this 

paragraph (5): 

(A) The person's primary residence shall not be included as an asset; 

(B) Indebtedness that is secured by the person's primary residence, up to the estimated fair 

market value of the primary residence at the time of the sale of securities, shall not be 

included as a liability (except that if the amount of such indebtedness outstanding at the 

time of sale of securities exceeds the amount outstanding 60 days before such time, other 

than as a result of the acquisition of the primary residence, the amount of such excess shall 

be included as a liability); and 
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(C) Indebtedness that is secured by the person's primary residence in excess of the 

estimated fair market value of the primary residence at the time of the sale of securities 

shall be included as a liability; 

(ii) Paragraph (5)(i) of this section will not apply to any calculation of a person's net worth made in connection 

with a purchase of securities in accordance with a right to purchase such securities, provided that: 

(A) Such right was held by the person on July 20, 2010; 

(B) The person qualified as an accredited investor on the basis of net worth at the time the 

person acquired such right; and 

(C) The person held securities of the same issuer, other than such right, on July 20, 2010. 

(6) Any natural person who had an individual income in excess of $200,000 in each of the two most recent years or 

joint income with that person's spouse or spousal equivalent in excess of $300,000 in each of those years and has a 

reasonable expectation of reaching the same income level in the current year; 

(7) Any trust, with total assets in excess of $5,000,000, not formed for the specific purpose of acquiring the securities 

offered, whose purchase is directed by a sophisticated person as described in rule 506(b)(2)(ii);  

(8) Any entity in which all of the equity owners are accredited investors; 

(9) Any entity, of a type of not listed in paragraphs (1), (2), (3), (7), or (8), not formed for the specific purpose of 

acquiring the securities offered, owning investments in excess of $5,000,000; 

(10) Any natural person holding in good standing one or more professional certifications or designations or 

credentials from an accredited educational institution that the Commission has designated as qualifying an 

individual for accredited investor status; 

(11) Any natural person who is a “knowledgeable employee,” as defined in rule 3c-5(a)(4) under the Investment 

Company Act of 1940, of the issuer of the securities being offered or sold where the issuer would be an investment 

company, as defined in section 3 of such act, but for the exclusion provided by either section 3(c)(1) or section 

3(c)(7) of such act; 

(12) Any “family office,” as defined in rule 202(a)(11)(G)-1 under the Investment Advisers Act of 1940: 

(i) With assets under management in excess of $5,000,000, 

(ii) That is not formed for the specific purpose of acquiring the securities offered, and 

(iii) Whose prospective investment is directed by a person who has such knowledge and experience in 

financial and business matters that such family office is capable of evaluating the merits and risks of the 

prospective investment; and 

(13) Any “family client,” as defined in rule 202(a)(11)(G)-1 under the Investment Advisers Act of 1940, of a family 

office meeting the requirements in paragraph (12) and whose prospective investment in the issuer is directed by such 

family office pursuant to paragraph (12)(iii). 
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EXHIBIT C: CHARTER 
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AMENDED AND RESTATED 

CERTIFICATE OF INCORPORATION 

OF 

MODE MOBILE, INC. 

 

Mode Mobile, Inc., a corporation organized and existing under and by virtue of the 

provisions of the General Corporation Law of the State of Delaware (as amended, the “General 

Corporation Law”), 

 

DOES HEREBY CERTIFY: 

1. That the name of this corporation is Mode Mobile, Inc. (the “Corporation”) and 

that the Corporation was originally formed as a limited liability company under the name of “Nativ 

Mobile LLC” (the “LLC”), pursuant to a Certificate of Formation filed with the Delaware 

Secretary of State on April 23, 2015. The LLC was converted to a corporation, pursuant to a 

Certificate of Conversion and a Certificate of Incorporation, both filed with the Delaware Secretary 

of State on February 26, 2021, pursuant to the General Corporation Law under the name “Nativ 

Mobile Inc.” The Corporation changed its name from “Native Mobile Inc.” to “Mode Mobile, 

Inc.”, pursuant to a Certificate of Amendment to Certificate of Incorporation filed with the 

Delaware Secretary of the State on October 25, 2022. An Amended and Restated Certificate of 

Incorporation of this Corporation was filed with the Delaware Secretary of State on February 28, 

2023. An Amendment to Amended and Restated Certificate of Incorporation of this Corporation 

was filed with the Delaware Secretary of State on January 18, 2024.  

2. That the Board of Directors and stockholders of this Corporation duly adopted 

resolutions, pursuant to Sections 242 and 245 of the General Corporation Law, proposing to amend 

and restate the Certificate of Incorporation of this Corporation, declaring said amendment and 

restatement to be advisable and in the best interests of this Corporation and its stockholders, and 

authorizing the appropriate officers of this Corporation to solicit the consent of the stockholders 

therefor, which resolution setting forth the proposed amendment and restatement is as follows: 

RESOLVED, that the Amended and Restated Certificate of Incorporation of this 

Corporation (as amended) shall hereby be amended and restated in its entirety (as so amended and 

restated, this “Certificate”) to read as follows: 

FIRST: The name of this corporation is Mode Mobile, Inc. (the “Corporation”).  

SECOND: The address of the registered office of the Corporation in the State of Delaware 

is 1209 Orange Street, Wilmington, New Castle County, Delaware, 19801.  The name of its 

Registered Agent at that address is The Corporation Trust Company. 

THIRD: The nature of the business or purposes to be conducted or promoted is to engage 

in any lawful act or activity for which corporations may be organized under the General 

Corporation Law. 
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FOURTH: The total number of shares of all classes of stock which the Corporation shall 

have authority to issue is (i) 2,955,150,000 shares of Common Stock, $0.0001 par value per share 

(“Common Stock”) consisting of 2,100,000,000 shares of Class A Common Stock (“Class A 

Common Stock”), 243,000,000 shares of Class B Common Stock (“Class B Common Stock”), 

12,150,000 shares of Class C Common Stock (“Class C Common Stock”), and 600,000,000 

shares of Class AAA Common Stock (“Class AAA Common Stock”), and (ii) 388,800,000 shares 

of Preferred Stock, $0.0001 par value per share (“Preferred Stock”). 

The following is a statement of the designations and the powers, privileges and rights, and 

the qualifications, limitations or restrictions thereof in respect of each class of capital stock of the 

Corporation. 

A. COMMON STOCK 

1. General.  The voting, dividend and liquidation rights of the holders of the 

Common Stock are subject to and qualified by the rights, powers and preferences of the holders of 

the Preferred Stock set forth herein.  Except for the differences in voting rights set forth in Part A, 

Section 2 below and the conversion of the Class B Common Stock, Class C Common Stock and 

Class AAA Common Stock set forth in Part B, Section 5 below, the shares of Class A Common 

Stock, Class B Common Stock, Class C Common Stock and Class AAA Common Stock shall be 

identical in all respects. 

2. Voting.  The holders of the Class A Common Stock are entitled to one vote 

for each share of such stock held at all meetings of stockholders (and written actions in lieu of 

meetings); provided, however, that, except as otherwise required by law, holders of Class A 

Common Stock, as such, shall not be entitled to vote on any amendment to the Certificate of 

Incorporation that relates solely to the terms of one or more outstanding series of Preferred Stock 

if the holders of such affected series are entitled, either separately or together with the holders of 

one or more other such series, to vote thereon pursuant to the Certificate of Incorporation.  There 

shall be no cumulative voting, and, except as required by law, the holders of shares of Class B 

Common Stock, Class C Common Stock and Class AAA Common Stock shall not be entitled to 

vote with respect to shares of Class B Common Stock, Class C Common Stock and Class AAA 

Common Stock.  The number of authorized shares of Common Stock and any class thereof may 

be increased or decreased (but not below the number of shares thereof then outstanding) by (in 

addition to any vote of the holders of one or more series of Preferred Stock that may be required 

by the express terms of the Certificate of Incorporation) the affirmative vote of the holders of 

shares of capital stock of the Corporation representing a majority of the votes represented by all 

outstanding shares of capital stock of the Corporation entitled to vote, irrespective of the provisions 

of Section 242(b)(2) of the General Corporation Law.   

B. PREFERRED STOCK 

388,800,000 shares of the authorized Preferred Stock of the Corporation are hereby 

designated “Series Seed Preferred Stock”.  The “Original Issue Price” or “Series Seed Original 

Issue Price” shall each mean $0.01345679 per share (subject to appropriate adjustment in the 

event of any stock dividend, stock split, combination or other similar recapitalization with respect 
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to the Series Seed Preferred Stock).  Unless otherwise indicated, references to “Sections” in this 

Part B of this Article Fourth refer to sections of Part B of this Article Fourth. 

1. Dividends.   

The Corporation shall not declare, pay or set aside any dividends on shares of any other 

class or series of capital stock of the Corporation (other than dividends on shares of Common 

Stock payable in shares of Common Stock) unless (in addition to the obtaining of any consents 

required elsewhere in the Certificate of Incorporation) the holders of the Series Seed Preferred 

Stock then outstanding shall first receive, or simultaneously receive, a dividend on each 

outstanding share of Series Seed Preferred Stock in an amount at least equal to (i) in the case of a 

dividend on Common Stock or any class or series that is convertible into Common Stock, that 

dividend per share of Series Seed Preferred Stock as would equal the product of (A) the dividend 

payable on each share of such class or series determined, if applicable, as if all shares of such class 

or series had been converted into Common Stock and (B) the number of shares of Common Stock 

issuable upon conversion of a share of Series Seed Preferred Stock, in each case calculated on the 

record date for determination of holders entitled to receive such dividend or (ii) in the case of a 

dividend on any class or series that is not convertible into Common Stock, at a rate per share of 

Series Seed Preferred Stock determined by (A) dividing the amount of the dividend payable on 

each share of such class or series of capital stock by the original issuance price of such class or 

series of capital stock (subject to appropriate adjustment in the event of any stock dividend, stock 

split, combination or other similar recapitalization with respect to such class or series) and (B) 

multiplying such fraction by an amount equal to the Series Seed Original Issue Price. 

2. Liquidation, Dissolution or Winding Up; Certain Mergers, Consolidations 

and Asset Sales. 

2.1. Preferential Payments to Holders of Series Seed Preferred Stock.  In 

the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation 

or Deemed Liquidation Event, the holders of shares of Series Seed Preferred Stock then 

outstanding shall be entitled to be paid out of the assets of the Corporation available for distribution 

to its stockholders before any payment shall be made to the holders of Common Stock by reason 

of their ownership thereof, an amount per share equal to the greater of (i) the Series Seed Original 

Issue Price, plus any dividends declared but unpaid thereon, or (ii) such amount per share as would 

have been payable had all shares of Series Seed Preferred Stock been converted into Common 

Stock pursuant to Section 4 immediately prior to such liquidation, dissolution, winding up or 

Deemed Liquidation Event (the amount payable pursuant to this sentence is hereinafter referred to 

as the “Series Seed Liquidation Amount”). If upon any such liquidation, dissolution or winding 

up of the Corporation or Deemed Liquidation Event, the assets of the Corporation available for 

distribution to its stockholders shall be insufficient to pay the holders of shares of Series Seed 

Preferred Stock the full amount to which they shall be entitled under this Section 2.1, the holders 

of shares of Series Seed Preferred Stock shall share ratably in any distribution of the assets 

available for distribution under this Section 2.1 in proportion to the respective amounts which 

would otherwise be payable in respect of the shares held by them upon such distribution if all 

amounts payable on or with respect to such shares were paid in full. 
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2.2. Distribution of Remaining Assets.  In the event of any voluntary or 

involuntary liquidation, dissolution or winding up of the Corporation or Deemed Liquidation 

Event, after the payment of all preferential amounts required to be paid to the holders of shares of 

Series Seed Preferred Stock pursuant to Section 2.1, the remaining assets of the Corporation 

available for distribution to its stockholders shall be distributed among the holders of shares of 

Common Stock, pro rata based on the number of shares held by each such holder. The aggregate 

amount which a holder of a share of Common Stock is entitled to receive in respect of such share 

under this Section 2.2 is hereinafter referred to as the “Common Stock Liquidation Amount.” 

The term “Liquidation Amount” shall mean the Series Seed Liquidation Amount or Common 

Stock Liquidation Amount, as applicable. 

2.3. Deemed Liquidation Events. 

2.3.1. Definition.  Each of the following events shall be considered 

a “Deemed Liquidation Event” unless the holders of a majority of the outstanding shares of 

Preferred Stock, voting together as a single class on an as-converted to the Common Stock basis, 

elect otherwise by written notice sent to the Corporation at least one (1) day prior to the effective 

date of any such event: 

(a) a merger or consolidation in which 

(i) the Corporation is a constituent party or 

(ii) a subsidiary of the Corporation is a 

constituent party and the Corporation issues shares of its capital stock 

pursuant to such merger or consolidation, 

except any such merger or consolidation involving the Corporation or a subsidiary in which the 

shares of capital stock of the Corporation outstanding immediately prior to such merger or 

consolidation continue to represent, or are converted into or exchanged for shares of capital stock 

that represent, immediately following such merger or consolidation, at least a majority, by voting 

power, of the capital stock of (1) the surviving or resulting corporation or (2) if the surviving or 

resulting corporation is a wholly owned subsidiary of another corporation immediately following 

such merger or consolidation, the parent corporation of such surviving or resulting corporation; or 

(b) the sale, lease, transfer, exclusive license or other 

disposition, in a single transaction or series of related transactions, by the 

Corporation or any subsidiary of the Corporation of all or substantially all of the 

assets of the Corporation and its subsidiaries taken as a whole, or the sale or 

disposition (whether by merger or otherwise) of one or more subsidiaries of the 

Corporation if substantially all of the assets of the Corporation and its subsidiaries 

taken as a whole are held by such subsidiary or subsidiaries, except where such 

sale, lease, transfer, exclusive license or other disposition is to a wholly owned 

subsidiary of the Corporation. 

2.3.2. Effecting a Deemed Liquidation Event. 
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(a) The Corporation shall not have the power to effect a 

Deemed Liquidation Event referred to in Section 2.3.1(a)(i) unless the agreement 

or plan of merger or consolidation for such transaction (the “Merger Agreement”) 

provides that the consideration payable to the stockholders of the Corporation in 

such Deemed Liquidation Event shall be allocated among the holders of capital 

stock of the Corporation in accordance with Sections 2.1 and 2.2. 

(b) In the event of a Deemed Liquidation Event referred 

to in Section 2.3.1(a)(ii) or 2.3.1(b), if the Corporation does not effect a dissolution 

of the Corporation under the General Corporation Law within 90 days after such 

Deemed Liquidation Event, then (i) the Corporation shall send a written notice to 

each holder of Preferred Stock no later than the 90th day after the Deemed 

Liquidation Event advising such holders of their right (and the requirements to be 

met to secure such right) pursuant to the terms of the following clause (ii) to require 

the redemption of such shares of Preferred Stock, and (ii) if the holders of at least 

a majority of the then outstanding shares of Preferred Stock, voting together as a 

single class on an as-converted to Common Stock basis, so request in a written 

instrument delivered to the Corporation not later than 120 days after such Deemed 

Liquidation Event, the Corporation shall use the consideration received by the 

Corporation for such Deemed Liquidation Event (net of any transaction expenses 

and retained liabilities associated with the assets sold or technology licensed, as 

determined in good faith by the Board of Directors of the Corporation), together 

with any other assets of the Corporation available for distribution to its 

stockholders, all to the extent permitted by Delaware law governing distributions 

to stockholders (the “Available Proceeds”), on the 150th day after such Deemed 

Liquidation Event (such day, the “Redemption Date”), to redeem all outstanding 

shares of Preferred Stock at a price per share equal to the applicable Liquidation 

Amount.  Notwithstanding the foregoing, in the event of a redemption pursuant to 

the preceding sentence, if the Available Proceeds are not sufficient to redeem all 

outstanding shares of Preferred Stock, the Corporation shall redeem a portion of 

each holder’s shares of Preferred Stock to the fullest extent of such Available 

Proceeds, based on Sections 2.1 and 2.2, and shall redeem the remaining shares to 

have been redeemed as soon as practicable after the Corporation has funds legally 

available therefor. In the event the holders of at least a majority of the then 

outstanding shares of Preferred Stock, voting together as a single class on an as-

converted to the Common Stock basis, have so requested in writing in accordance 

with clause (ii) above, the Corporation shall send written notice of such redemption 

(the “Redemption Notice”) to each holder of record of Preferred Stock not less 

than 10 days prior to the Redemption Date.  The Redemption Notice shall state: (a) 

the Redemption Date; (b) the date upon which the holder’s right to convert shares 

of Preferred Stock terminates (as determined in accordance with Section 4.1.2); and 

(c) that the holder is to surrender to the Corporation, in the manner and at the place 

designated, his, her or its certificate or certificates representing the shares of 

Preferred Stock held by him, her or it.  On or before the Redemption Date, each 

holder of shares of Preferred Stock shall surrender the certificate or certificates 
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representing such shares (or, if such registered holder alleges that such certificate 

has been lost, stolen or destroyed, a lost certificate affidavit and agreement 

reasonably acceptable to the Corporation to indemnify the Corporation against any 

claim that may be made against the Corporation on account of the alleged loss, theft 

or destruction of such certificate) to the Corporation, in the manner and at the place 

designated in the Redemption Notice, and thereupon the applicable Liquidation 

Amount for such shares shall be payable to the order of the person whose name 

appears on such certificate or certificates as the owner thereof.  If the Redemption 

Notice shall have been duly given, and if on the Redemption Date the applicable 

Liquidation Amount payable upon redemption of the shares of Preferred Stock is 

paid or tendered for payment or deposited with an independent payment agent so 

as to be available therefor in a timely manner, then notwithstanding that the 

certificates evidencing any of the shares of Preferred Stock so called for redemption 

shall not have been surrendered, all rights with respect to such shares of Preferred 

Stock shall forthwith after the Redemption Date terminate, except only the right of 

the holders to receive the applicable Liquidation Amount without interest upon 

surrender of their certificate or certificates therefor.  Prior to the distribution or 

redemption provided for in this Section 2.3.2(b), the Corporation shall not expend 

or dissipate the consideration received for such Deemed Liquidation Event, except 

to discharge expenses incurred in connection with such Deemed Liquidation Event 

or in the ordinary course of business. 

2.3.3. Amount Deemed Paid or Distributed.  The amount deemed 

paid or distributed to the holders of capital stock of the Corporation upon any such merger, 

consolidation, sale, lease, transfer, exclusive license, other disposition or redemption shall be the 

cash or the value of the property, rights or securities paid or distributed to such holders by the 

Corporation or the acquiring person, firm or other entity.  The value of such property, rights or 

securities shall be determined in good faith by the Board of Directors of the Corporation. 

2.4. General.  For purposes of determining the amount a holder of a share 

of Preferred Stock is entitled to receive with respect to a liquidation, dissolution, winding up or 

Deemed Liquidation Event, each other share of Preferred Stock shall be deemed to have converted 

(regardless of whether the holder of such other share actually converted) into a share of Common 

Stock immediately prior to the liquidation, dissolution, winding up or Deemed Liquidation Event, 

if, as a result of an actual conversion, the holder of such other share would receive, in the aggregate, 

an amount greater than the amount that would be distributed to such holder if such holder did not 

convert such other share of Preferred Stock into a share of Common Stock. 

3. Voting. 

3.1. General.  On any matter presented to the stockholders of the 

Corporation for their action or consideration at any meeting of stockholders of the Corporation (or 

by written consent of stockholders in lieu of meeting), each holder of outstanding shares of 

Preferred Stock shall be entitled to cast the number of votes equal to the number of whole shares 

of Common Stock into which the shares of Preferred Stock held by such holder are convertible as 



 

60 
 

of the record date for determining stockholders entitled to vote on such matter.  Except as provided 

by law or by the other provisions of the Certificate of Incorporation, holders of Preferred Stock 

shall vote together with the holders of Common Stock as a single class. 

3.2. Election of Directors.  The holders of record of Class A Common 

Stock, exclusively and as a separate class (and not including any shares of Class A Common Stock 

issued or issuable upon conversion of shares of Preferred Stock), shall be entitled to elect all 

directors of the Corporation.  Any director elected as provided in the preceding sentence may be 

removed without cause by, and only by, the affirmative vote of the holders of such shares of Class 

A Common Stock, acting exclusively and as a separate class, given either at a special meeting of 

such stockholders duly called for that purpose or pursuant to a written consent of stockholders. If 

the holders of such shares of Class A Common Stock fail to elect a sufficient number of directors 

to fill all directorships for which they are entitled to elect directors, voting exclusively and as a 

separate class, pursuant to the first sentence of this Section 3.2, then any directorship not so filled 

shall remain vacant until such time as the holders of such shares of Class A Common Stock elect 

a person to fill such directorship by vote or written consent in lieu of a meeting; and no such 

directorship may be filled by stockholders of the Corporation other than by the holders of such 

shares of Class A Common Stock, voting exclusively and as a separate class.  At any meeting held 

for the purpose of electing a director, the presence in person or by proxy of the holders of a majority 

of the outstanding such shares of Class A Common Stock shall constitute a quorum for the purpose 

of electing such director. Except as otherwise provided in this Section 3.2, a vacancy in any 

directorship shall be filled only by vote or written consent in lieu of a meeting of the holders of 

such shares of Class A Common Stock or by any remaining director or directors elected by the 

holders of such shares of Class A Common Stock pursuant to this Section 3.2. 

3.3. Protective Provisions.  The Corporation shall not, either directly or 

indirectly by amendment, merger, consolidation or otherwise, do any of the following without (in 

addition to any other vote required by law or the Certificate of Incorporation) the written consent 

or affirmative vote of the holders of at least a majority of the then outstanding shares of Preferred 

Stock and Class A Common Stock, voting together as a single class on an as-converted to Common 

Stock basis, given in writing or by vote at a meeting, consenting or voting (as the case may be) 

together as a class: 

3.3.1. purchase or redeem or pay or declare any dividend or make 

any distribution on, on any capital stock, other than (i) dividends or other distributions payable on 

the Common Stock solely in the form of additional shares of Common Stock, (ii) redemptions of 

or dividends or distributions on the Series Seed Preferred Stock as expressly provided herein and 

(iii) stock repurchased from former employees, officers, directors, consultants or other persons 

who performed services for the Corporation or any subsidiary in connection with the cessation of 

their employment/services at the lower of the original purchase price or the then current fair market 

value thereof, unless otherwise approved by the Board of Directors; 

3.3.2. create or hold capital stock in any subsidiary that is not a 

wholly-owned subsidiary (either directly or through one or more other subsidiaries); or 
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3.3.3. permit any subsidiary of the Corporation to do any of the 

foregoing. 

3.4. Preferred Stock Protective Provisions.  At any time when at least  

70,596,360 shares of Preferred Stock are outstanding (subject to appropriate adjustment in the 

event of any stock dividend, stock split, combination or other similar recapitalization with respect 

to the Preferred Stock), the Corporation shall not, either directly or indirectly by amendment, 

merger, consolidation or otherwise, without (in addition to any other vote required by law or the 

Certificate of Incorporation) the written consent or affirmative vote of the holders of at least a 

majority of the then outstanding shares of Preferred Stock, voting together as a single class on an 

as-converted to Common Stock basis, given in writing or by vote at a meeting, consenting or voting 

(as the case may be) separately as a class, amend, alter or repeal any provision of the Certificate 

of Incorporation in a manner that substantially and disproportionately adversely affects the powers, 

preferences or special rights of the Preferred Stock (in addition to any other vote required by law 

or the Certificate of Incorporation) (it being understood that any increase in the authorized number 

of shares of Series Seed Preferred Stock, any authorization of any additional class or series of 

capital stock or any Deemed Liquidation Event shall not constitute such an adverse effect). 

4. Optional Conversion. 

The holders of Class A Common Stock, Class B Common Stock, and Preferred Stock shall 

have conversion rights as follows (the “Conversion Rights”): 

4.1. Right to Convert. 

4.1.1. Conversion Ratio.  Each share of Preferred Stock shall be 

convertible, at the option of the holder thereof, at any time and from time to time, and without the 

payment of additional consideration by the holder thereof, into such number of fully paid and 

nonassessable shares of either (i) Class A Common Stock or (ii) only with the written consent of 

the Corporation, Class AAA Common Stock, in either case, as is determined by dividing the 

applicable Original Issue Price by the applicable Conversion Price (as defined below) in effect at 

the time of conversion.  The “Series Seed Conversion Price” shall be equal to $0.01345679.  The 

Series Seed Conversion Price shall be considered a “Conversion Price”.  Each such initial 

Conversion Price, and the rate at which shares of Preferred Stock may be converted into shares of 

Common Stock, shall be subject to adjustment as provided below. Each share of Class A Common 

Stock and Class B Common Stock shall be convertible, at the option of the holder thereof but only 

with the written consent of the Corporation, at any time and from time to time, and without the 

payment of additional consideration by the holder thereof, into one share of Class AAA Common 

Stock. 

4.1.2. Termination of Conversion Rights.  In the event of a 

liquidation, dissolution or winding up of the Corporation or a Deemed Liquidation Event, the 

Conversion Rights shall terminate at the close of business on the last full day preceding the date 

fixed for the payment of any such amounts distributable on such event to the holders of Preferred 

Stock. 
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4.2. Fractional Shares.  No fractional shares of Class A Common Stock 

or Class AAA Common Stock shall be issued upon conversion of the Preferred Stock.  In lieu of 

any fractional shares to which the holder would otherwise be entitled, the Corporation shall pay 

cash equal to such fraction multiplied by the fair market value of a share of Class A Common 

Stock or Class AAA Common Stock (as applicable) as determined in good faith by the Board of 

Directors of the Corporation.  Whether or not fractional shares would be issuable upon such 

conversion shall be determined on the basis of the total number of shares of Preferred Stock the 

holder is at the time converting into Class A Common Stock or Class AAA Common Stock, as 

applicable, and the aggregate number of shares of Class A Common Stock Class or AAA Common 

Stock, as applicable, issuable upon such conversion. 

4.3. Mechanics of Conversion. 

4.3.1. Notice of Conversion.  In order for a holder of Preferred 

Stock to voluntarily convert shares of Preferred Stock into shares of Class A Common Stock or 

Class AAA Common Stock (or a holder of Class A Common Stock or Class B Common Stock to 

voluntarily convert shares of Class A Common Stock or Class B Common Stock into shares of 

Class AAA Common Stock), such holder shall surrender the certificate or certificates for such 

shares of Preferred Stock, Class A Common Stock or Class B Common Stock (or, if such registered 

holder alleges that such certificate has been lost, stolen or destroyed, a lost certificate affidavit and 

agreement reasonably acceptable to the Corporation to indemnify the Corporation against any 

claim that may be made against the Corporation on account of the alleged loss, theft or destruction 

of such certificate), at the office of the transfer agent for the Preferred Stock, Class A Common 

Stock or Class B Common Stock  (or at the principal office of the Corporation if the Corporation 

serves as its own transfer agent), together with written notice that such holder elects to convert all 

or any number of the shares of the Preferred Stock, Class A Common Stock or Class B Common 

Stock represented by such certificate or certificates and, if applicable, any event on which such 

conversion is contingent.  Such notice shall state (A) such holder’s name or the names of the 

nominees in which such holder wishes the certificate or certificates for shares of Class A Common 

Stock or Class AAA Common Stock to be issued and (B) if the shares to be converted are Preferred 

Stock, whether such shares will be converted into Class A Common Stock or Class AAA Common 

Stock.  If required by the Corporation, certificates surrendered for conversion shall be endorsed or 

accompanied by a written instrument or instruments of transfer, in form satisfactory to the 

Corporation, duly executed by the registered holder or his, her or its attorney duly authorized in 

writing.  The close of business on the date of receipt by the transfer agent (or by the Corporation 

if the Corporation serves as its own transfer agent) of such certificates (or lost certificate affidavit 

and agreement) and notice shall be the time of conversion (the “Conversion Time”), and the shares 

of Class A Common Stock or Class AAA Common Stock issuable upon conversion of the shares 

represented by such certificate shall be deemed to be outstanding of record as of such date.  The 

Corporation shall, as soon as practicable after the Conversion Time, (i) issue and deliver to such 

holder of Preferred Stock, Class A Common Stock or Class B Common Stock, or to his, her or its 

nominees, a certificate or certificates for the number of full shares of Class A Common Stock or 

Class AAA Common Stock issuable upon such conversion in accordance with the provisions 

hereof and a certificate for the number (if any) of the shares of Preferred Stock, Class A Common 

Stock or Class B Common Stock represented by the surrendered certificate that were not converted 
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into Class A Common Stock or Class AAA Common Stock, (ii) pay in cash such amount as 

provided in Section 4.2 in lieu of any fraction of a share of Class A Common Stock or Class AAA 

Common Stock otherwise issuable upon such conversion and (iii) pay all declared but unpaid 

dividends on the shares of Preferred Stock, Class A Common Stock or Class B Common Stock 

converted. 

4.3.2. Reservation of Shares.  The Corporation shall at all times 

when the Preferred Stock shall be outstanding, reserve and keep available out of its authorized but 

unissued capital stock, for the purpose of effecting the conversion of the Preferred Stock, such 

number of its duly authorized shares of Class A Common Stock as shall from time to time be 

sufficient to effect the conversion of all outstanding Preferred Stock; and if at any time the number 

of authorized but unissued shares of Class A Common Stock shall not be sufficient to effect the 

conversion of all then outstanding shares of the Preferred Stock, the Corporation shall take such 

corporate action as may be necessary to increase its authorized but unissued shares of Class A 

Common Stock to such number of shares as shall be sufficient for such purposes, including, 

without limitation, engaging in best efforts to obtain the requisite stockholder approval of any 

necessary amendment to the Certificate of Incorporation.  In the event that a holder of any shares 

of Preferred Stock, Class A Common Stock or Class B Common Stock elects to convert any such 

shares to Class AAA Common Stock and the Corporation consents to such conversion, the 

Corporation shall take such corporate action as may be necessary to increase its authorized but 

unissued shares of Class AAA Common Stock to such number of shares as shall be sufficient for 

such purposes. Before taking any action which would cause an adjustment reducing any applicable 

Conversion Price below the then par value of the shares of Class A Common Stock issuable upon 

conversion of the Preferred Stock, the Corporation will take any corporate action which may, in 

the opinion of its counsel, be necessary in order that the Corporation may validly and legally issue 

fully paid and nonassessable shares of Class A Common Stock at such adjusted Conversion Price. 

4.3.3. Effect of Conversion.  All shares of Preferred Stock, Class 

A Common Stock or Class B Common Stock which shall have been surrendered for conversion as 

herein provided shall no longer be deemed to be outstanding and all rights with respect to such 

shares shall immediately cease and terminate at the Conversion Time, except only the right of the 

holders thereof to receive shares of Class A Common Stock or Class AAA Common Stock in 

exchange therefor, to receive payment in lieu of any fraction of a share otherwise issuable upon 

such conversion as provided in Section 4.2 and to receive payment of any dividends declared but 

unpaid thereon.  Any shares of Preferred Stock, Class A Common Stock or Class B Common Stock 

so converted shall be retired and cancelled and may not be reissued as shares of such series, and 

the Corporation may thereafter take such appropriate action (without the need for stockholder 

action) as may be necessary to reduce the authorized number of shares of Preferred Stock, Class 

A Common Stock or Class B Common Stock accordingly. 

4.3.4. No Further Adjustment.  Upon any such conversion, no 

adjustment to the Conversion Price for any share(s) of Preferred Stock surrendered for conversion 

shall be made for any declared but unpaid dividends on such share(s) of Preferred Stock or on the 

Class A Common Stock and/or Class AAA Common Stock delivered upon conversion. 
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4.3.5. Taxes.  The Corporation shall pay any and all issue and other 

similar taxes that may be payable in respect of any issuance or delivery of shares of Class A 

Common Stock and/or Class AAA Common Stock upon conversion of shares of Preferred Stock, 

Class A Common Stock or Class B Common Stock pursuant to this Section 4.  The Corporation 

shall not, however, be required to pay any tax which may be payable in respect of any transfer 

involved in the issuance and delivery of shares of Class A Common Stock and/or Class AAA 

Common Stock in a name other than that in which the shares of Preferred Stock, Class A Common 

Stock or Class B Common Stock so converted were registered, and no such issuance or delivery 

shall be made unless and until the person or entity requesting such issuance has paid to the 

Corporation the amount of any such tax or has established, to the satisfaction of the Corporation, 

that such tax has been paid. 

4.4. Adjustments to Conversion Price for Diluting Issues. 

4.4.1. Special Definitions.  For purposes of this Article Fourth, the 

following definitions shall apply: 

(a) “Option” shall mean rights, options or warrants to 

subscribe for, purchase or otherwise acquire Common Stock or Convertible 

Securities. 

(b) “Original Issue Date” shall mean the Series Seed 

Original Issue Date. 

(c) “Series Seed Original Issue Date” shall mean the 

date on which the first share of Series Seed Preferred Stock was issued. 

(d) “Convertible Securities” shall mean any evidences 

of indebtedness, shares or other securities directly or indirectly convertible into or 

exchangeable for Common Stock, but excluding Options. 

(e) “Additional Shares of Common Stock” shall mean 

all shares of Common Stock issued (or, pursuant to Section 4.4.3 below, deemed to 

be issued) by the Corporation after the Series Seed Original Issue Date, other than 

(1) the following shares of Common Stock and (2) shares of Common Stock 

deemed issued pursuant to the following Options and Convertible Securities 

(clauses (1) and (2), collectively, “Exempted Securities”): 

(i) shares of Common Stock, Options or 

Convertible Securities issued as a dividend or distribution on Preferred 

Stock; 

(ii) shares of Common Stock, Options or 

Convertible Securities issued by reason of a dividend, stock split, split-up 

or other distribution on shares of Common Stock that is covered by Section 

4.5, 4.6, 4.7 or 4.8; 
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(iii) shares of Common Stock, including Options 

therefor (subject to appropriate adjustment in the event of any stock 

dividend, stock split, combination or other similar recapitalization affecting 

such shares), issued to employees or directors of, or consultants or advisors 

to, the Corporation or any of its subsidiaries pursuant to a plan, agreement 

or arrangement approved by the Board of Directors of the Corporation; 

(iv) shares of Common Stock or Convertible 

Securities actually issued upon the exercise of Options or shares of 

Common Stock actually issued upon the conversion or exchange of 

Convertible Securities, in each case provided such issuance is pursuant to 

the terms of such Option or Convertible Security; 

(v) shares of Common Stock, Options or 

Convertible Securities issued to banks, equipment lessors or other financial 

institutions, or to real property lessors, pursuant to a debt financing, 

equipment leasing or real property leasing transaction approved by the 

Board of Directors of the Corporation;  

(vi) shares of Common Stock, Options or 

Convertible Securities issued to suppliers or third party service providers in 

connection with the provision of goods or services pursuant to transactions 

approved by the Board of Directors of the Corporation;  

(vii) shares of Common Stock, Options or 

Convertible Securities issued pursuant to the acquisition of another 

corporation by the Corporation by merger, purchase of substantially all of 

the assets or other reorganization or to a joint venture agreement, provided, 

that such issuances are approved by the Board of Directors of the 

Corporation; or 

(viii) shares of Common Stock, Options or 

Convertible Securities issued in connection with sponsored research, 

collaboration, technology license, development, OEM, marketing, 

corporate partnering or other similar agreements, business combinations or 

strategic partnerships approved by the Board of Directors of the 

Corporation. 

4.4.2. No Adjustment of Conversion Price.  No adjustment of any 

Conversion Price shall be made as the result of the issuance or deemed issuance of Additional 

Shares of Common Stock if the Corporation receives written notice from the holders of a majority 

of the then outstanding shares of Preferred Stock, voting as a single class on an as-converted to 

Common Stock basis, agreeing that no such adjustment shall be made as the result of the issuance 

or deemed issuance of such Additional Shares of Common Stock. 
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4.4.3. Deemed Issue of Additional Shares of Common Stock. 

(a) If the Corporation at any time or from time to time 

after the Series Seed Original Issue Date shall issue any Options or Convertible 

Securities (excluding Options or Convertible Securities which are themselves 

Exempted Securities) or shall fix a record date for the determination of holders of 

any class of securities entitled to receive any such Options or Convertible 

Securities, then the maximum number of shares of Common Stock (as set forth in 

the instrument relating thereto, assuming the satisfaction of any conditions to 

exercisability, convertibility or exchangeability but without regard to any provision 

contained therein for a subsequent adjustment of such number) issuable upon the 

exercise of such Options or, in the case of Convertible Securities and Options 

therefor, the conversion or exchange of such Convertible Securities, shall be 

deemed to be Additional Shares of Common Stock issued as of the time of such 

issue or, in case such a record date shall have been fixed, as of the close of business 

on such record date. 

(b) If the terms of any Option or Convertible Security, 

the issuance of which resulted in an adjustment to a Conversion Price pursuant to 

the terms of Section 4.4.4, are revised as a result of an amendment to such terms or 

any other adjustment pursuant to the provisions of such Option or Convertible 

Security (but excluding automatic adjustments to such terms pursuant to anti-

dilution or similar provisions of such Option or Convertible Security) to provide 

for either (1) any increase or decrease in the number of shares of Common Stock 

issuable upon the exercise, conversion and/or exchange of any such Option or 

Convertible Security or (2) any increase or decrease in the consideration payable to 

the Corporation upon such exercise, conversion and/or exchange, then, effective 

upon such increase or decrease becoming effective, the applicable Conversion Price 

computed upon the original issue of such Option or Convertible Security (or upon 

the occurrence of a record date with respect thereto) shall be readjusted to such 

applicable Conversion Price as would have obtained had such revised terms been 

in effect upon the original date of issuance of such Option or Convertible Security.  

Notwithstanding the foregoing, no readjustment pursuant to this clause (b) shall 

have the effect of increasing a Conversion Price to an amount which exceeds the 

lower of (i) the applicable Conversion Price in effect immediately prior to the 

original adjustment made as a result of the issuance of such Option or Convertible 

Security, or (ii) the applicable Conversion Price that would have resulted from any 

issuances of Additional Shares of Common Stock (other than deemed issuances of 

Additional Shares of Common Stock as a result of the issuance of such Option or 

Convertible Security) between the original adjustment date and such readjustment 

date. 

(c) If the terms of any Option or Convertible Security 

(excluding Options or Convertible Securities which are themselves Exempted 

Securities), the issuance of which did not result in an adjustment to a Conversion 



 

67 
 

Price pursuant to the terms of Section 4.4.4 (either because the consideration per 

share (determined pursuant to Section 4.4.5) of the Additional Shares of Common 

Stock subject thereto was equal to or greater than the applicable Conversion Price 

then in effect, or because such Option or Convertible Security was issued before 

the Series Seed Original Issue Date), are revised after the Series Seed Original Issue 

Date as a result of an amendment to such terms or any other adjustment pursuant to 

the provisions of such Option or Convertible Security (but excluding automatic 

adjustments to such terms pursuant to anti-dilution or similar provisions of such 

Option or Convertible Security) to provide for either (1) any increase in the number 

of shares of Common Stock issuable upon the exercise, conversion or exchange of 

any such Option or Convertible Security or (2) any decrease in the consideration 

payable to the Corporation upon such exercise, conversion or exchange, then such 

Option or Convertible Security, as so amended or adjusted, and the Additional 

Shares of Common Stock subject thereto (determined in the manner provided in 

Section 4.4.3(a)) shall be deemed to have been issued effective upon such increase 

or decrease becoming effective. 

(d) Upon the expiration or termination of any 

unexercised Option or unconverted or unexchanged Convertible Security (or 

portion thereof) which resulted (either upon its original issuance or upon a revision 

of its terms) in an adjustment to a Conversion Price pursuant to the terms of Section 

4.4.4, the applicable Conversion Price shall be readjusted to such Conversion Price 

as would have obtained had such Option or Convertible Security (or portion 

thereof) never been issued. 

(e) If the number of shares of Common Stock issuable 

upon the exercise, conversion and/or exchange of any Option or Convertible 

Security, or the consideration payable to the Corporation upon such exercise, 

conversion and/or exchange, is calculable at the time such Option or Convertible 

Security is issued or amended but is subject to adjustment based upon subsequent 

events, any adjustment to a Conversion Price provided for in this Section 4.4.3 shall 

be effected at the time of such issuance or amendment based on such number of 

shares or amount of consideration without regard to any provisions for subsequent 

adjustments (and any subsequent adjustments shall be treated as provided in clauses 

(b) and (c) of this Section 4.4.3).  If the number of shares of Common Stock issuable 

upon the exercise, conversion and/or exchange of any Option or Convertible 

Security, or the consideration payable to the Corporation upon such exercise, 

conversion and/or exchange, cannot be calculated at all at the time such Option or 

Convertible Security is issued or amended, any adjustment to a Conversion Price 

that would result under the terms of this Section 4.4.3 at the time of such issuance 

or amendment shall instead be effected at the time such number of shares and/or 

amount of consideration is first calculable (even if subject to subsequent 

adjustments), assuming for purposes of calculating such adjustment to the 

applicable Conversion Price that such issuance or amendment took place at the time 

such calculation can first be made. 
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4.4.4. Adjustment of Conversion Price Upon Issuance of 

Additional Shares of Common Stock.  In the event the Corporation shall at any time after the Series 

Seed Original Issue Date issue Additional Shares of Common Stock (including Additional Shares 

of Common Stock deemed to be issued pursuant to Section 4.4.3), without consideration or for a 

consideration per share less than the applicable Conversion Price in effect immediately prior to 

such issue for a series of Preferred Stock, then the Conversion Price for such series shall be 

reduced, concurrently with such issue, to a price (calculated to the nearest one-hundredth of a cent) 

determined in accordance with the following formula: 

CP2 = CP1* (A + B) ÷ (A + C). 

For purposes of the foregoing formula, the following definitions shall apply: 

(a) “CP2” shall mean the applicable Conversion Price in 

effect immediately after such issue of Additional Shares of Common Stock 

(b) “CP1” shall mean the applicable Conversion Price in 

effect immediately prior to such issue of Additional Shares of Common Stock; 

(c) “A” shall mean the number of shares of Common 

Stock outstanding immediately prior to such issue of Additional Shares of Common 

Stock (treating for this purpose as outstanding all shares of Common Stock issuable 

upon exercise of Options outstanding immediately prior to such issue or upon 

conversion or exchange of Convertible Securities (including the  Preferred Stock) 

outstanding (assuming exercise of any outstanding Options therefor) immediately 

prior to such issue); 

(d) “B” shall mean the number of shares of Common 

Stock that would have been issued if such Additional Shares of Common Stock had 

been issued at a price per share equal to CP1 (determined by dividing the aggregate 

consideration received by the Corporation in respect of such issue by CP1); and 

(e) “C” shall mean the number of such Additional Shares 

of Common Stock issued in such transaction. 

4.4.5. Determination of Consideration.  For purposes of this 

Section 4.4, the consideration received by the Corporation for the issue of any Additional Shares 

of Common Stock shall be computed as follows: 

(a) Cash and Property:  Such consideration shall: 

(i) insofar as it consists of cash, be computed at 

the aggregate amount of cash received by the Corporation, excluding 

amounts paid or payable for accrued interest; 
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(ii) insofar as it consists of property other than 

cash, be computed at the fair market value thereof at the time of such issue, 

as determined in good faith by the Board of Directors of the Corporation; 

and 

(iii) in the event Additional Shares of Common 

Stock are issued together with other shares or securities or other assets of 

the Corporation for consideration which covers both, be the proportion of 

such consideration so received, computed as provided in clauses (i) and (ii) 

above, as determined in good faith by the Board of Directors of the 

Corporation. 

(b) Options and Convertible Securities.  The 

consideration per share received by the Corporation for Additional Shares of 

Common Stock deemed to have been issued pursuant to Section 4.4.3, relating to 

Options and Convertible Securities, shall be determined by dividing: 

(i) the total amount, if any, received or 

receivable by the Corporation as consideration for the issue of such Options 

or Convertible Securities, plus the minimum aggregate amount of additional 

consideration (as set forth in the instruments relating thereto, without regard 

to any provision contained therein for a subsequent adjustment of such 

consideration) payable to the Corporation upon the exercise of such Options 

or the conversion or exchange of such Convertible Securities, or in the case 

of Options for Convertible Securities, the exercise of such Options for 

Convertible Securities and the conversion or exchange of such Convertible 

Securities, by 

(ii) the maximum number of shares of Common 

Stock (as set forth in the instruments relating thereto, without regard to any 

provision contained therein for a subsequent adjustment of such number) 

issuable upon the exercise of such Options or the conversion or exchange 

of such Convertible Securities, or in the case of Options for Convertible 

Securities, the exercise of such Options for Convertible Securities and the 

conversion or exchange of such Convertible Securities. 

4.4.6. Multiple Closing Dates.  In the event the Corporation shall 

issue on more than one date Additional Shares of Common Stock that are a part of one transaction 

or a series of related transactions and that would result in an adjustment to the applicable 

Conversion Price pursuant to the terms of Section 4.4.4, and such issuance dates occur within a 

period of no more than ninety (90) days from the first such issuance to the final such issuance, 

then, upon the final such issuance, the applicable Conversion Price shall be readjusted to give 

effect to all such issuances as if they occurred on the date of the first such issuance (and without 

giving effect to any additional adjustments as a result of any such subsequent issuances within 

such period). 
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4.5. Adjustment for Stock Splits and Combinations.  If the Corporation 

shall at any time or from time to time after the Series Seed Original Issue Date effect a subdivision 

of the outstanding Class A Common Stock, the applicable Conversion Price for each series of 

Preferred Stock in effect immediately before that subdivision shall be proportionately decreased 

so that the number of shares of Class A Common Stock issuable on conversion of each share of 

such series shall be increased in proportion to such increase in the aggregate number of shares of 

Class A Common Stock outstanding.  If the Corporation shall at any time or from time to time 

after the Series Seed Original Issue Date combine the outstanding shares of Class A Common 

Stock, the Conversion Price for each series of Preferred Stock in effect immediately before the 

combination shall be proportionately increased so that the number of shares of Class A Common 

Stock issuable on conversion of each share of such series shall be decreased in proportion to such 

decrease in the aggregate number of shares of Class A Common Stock outstanding.  Any 

adjustment under this Section 4.5 shall become effective at the close of business on the date the 

subdivision or combination becomes effective. 

4.6. Adjustment for Certain Dividends and Distributions.  In the event 

the Corporation at any time or from time to time after the Series Seed Original Issue Date shall 

make or issue, or fix a record date for the determination of holders of Common Stock entitled to 

receive, a dividend or other distribution payable on the Common Stock in additional shares of 

Common Stock, then and in each such event the Conversion Price for each series of Preferred 

Stock in effect immediately before such event shall be decreased as of the time of such issuance 

or, in the event such a record date shall have been fixed, as of the close of business on such record 

date, by multiplying the applicable Conversion Price then in effect by a fraction: 

(1) the numerator of which shall be the total number of shares 

of Common Stock issued and outstanding immediately prior 

to the time of such issuance or the close of business on such 

record date, and 

(2) the denominator of which shall be the total number of shares 

of Common Stock issued and outstanding immediately prior 

to the time of such issuance or the close of business on such 

record date plus the number of shares of Common Stock 

issuable in payment of such dividend or distribution. 

Notwithstanding the foregoing, (a) if such record date shall have been fixed and such dividend is 

not fully paid or if such distribution is not fully made on the date fixed therefor, the applicable 

Conversion Price shall be recomputed accordingly as of the close of business on such record date 

and thereafter the applicable Conversion Price shall be adjusted pursuant to this Section 4.6 as of 

the time of actual payment of such dividends or distributions; and (b) no such adjustment shall be 

made if the holders of the applicable series of Preferred Stock simultaneously receive a dividend 

or other distribution of shares of Class A Common Stock in a number equal to the number of shares 

of Common Stock as they would have received if such series of Preferred Stock had been converted 

into Class A Common Stock on the date of such event. 
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4.7. Adjustments for Other Dividends and Distributions.  In the event the 

Corporation at any time or from time to time after the Series Seed Original Issue Date shall make 

or issue, or fix a record date for the determination of holders of Common Stock entitled to receive, 

a dividend or other distribution payable in securities of the Corporation (other than a distribution 

of shares of Common Stock in respect of outstanding shares of Common Stock) or in other property 

and the provisions of Section 1 do not apply to such dividend or distribution, then and in each such 

event the holders of Preferred Stock shall receive, simultaneously with the distribution to the 

holders of Common Stock, a dividend or other distribution of such securities or other property in 

an amount equal to the amount of such securities or other property as they would have received if 

all outstanding shares of Preferred Stock had been converted into Class A Common Stock on the 

date of such event. 

4.8. Adjustment for Merger or Reorganization, etc.  Subject to the 

provisions of Section 2.3, if there shall occur any reorganization, recapitalization, reclassification, 

consolidation or merger involving the Corporation in which the Common Stock (but not the 

Preferred Stock) is converted into or exchanged for securities, cash or other property (other than a 

transaction covered by Sections 4.4, 4.6 or 4.7), then, following any such reorganization, 

recapitalization, reclassification, consolidation or merger, each share of each series of Preferred 

Stock shall thereafter be convertible in lieu of the Class A Common Stock or Class AAA Common 

Stock into which it was convertible prior to such event into the kind and amount of securities, cash 

or other property which a holder of the number of shares of Class A Common Stock of the 

Corporation issuable upon conversion of one share of such series of Preferred Stock immediately 

prior to such reorganization, recapitalization, reclassification, consolidation or merger would have 

been entitled to receive pursuant to such transaction; and, in such case, appropriate adjustment (as 

determined in good faith by the Board of Directors of the Corporation) shall be made in the 

application of the provisions in this Section 4 with respect to the rights and interests thereafter of 

the holders of such series of Preferred Stock, to the end that the provisions set forth in this Section 

4 (including provisions with respect to changes in and other adjustments of the applicable 

Conversion Price) shall thereafter be applicable, as nearly as reasonably may be, in relation to any 

securities or other property thereafter deliverable upon the conversion of such series of Preferred 

Stock. 

4.9. Certificate as to Adjustments.  Upon the occurrence of each 

adjustment or readjustment of any Conversion Price for a series of Preferred Stock pursuant to this 

Section 4, the Corporation at its expense shall, as promptly as reasonably practicable but in any 

event not later than ten (10) days thereafter, compute such adjustment or readjustment in 

accordance with the terms hereof and furnish to each holder of Preferred Stock a certificate setting 

forth such adjustment or readjustment (including the kind and amount of securities, cash or other 

property into which such series of Preferred Stock is convertible) and showing in detail the facts 

upon which such adjustment or readjustment is based.  The Corporation shall, as promptly as 

reasonably practicable after the written request at any time of any holder of  any series of Preferred 

Stock (but in any event not later than ten (10) days thereafter), furnish or cause to be furnished to 

such holder a certificate setting forth (i) the applicable Conversion Price for such series of 

Preferred Stock then in effect, and (ii) the number of shares of Common Stock and the amount, if 
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any, of other securities, cash or property which then would be received upon the conversion of 

such series of Preferred Stock. 

4.10. Notice of Record Date.  In the event: 

(a) the Corporation shall take a record of the holders of 

its Common Stock (or other capital stock or securities at the time issuable upon 

conversion of the Preferred Stock) for the purpose of entitling or enabling them to 

receive any dividend or other distribution, or to receive any right to subscribe for 

or purchase any shares of capital stock of any class or any other securities, or to 

receive any other security; or 

(b) of any capital reorganization of the Corporation, any 

reclassification of the Common Stock of the Corporation, or any Deemed 

Liquidation Event; or 

(c) of the voluntary or involuntary dissolution, 

liquidation or winding-up of the Corporation, 

then, and in each such case, the Corporation will send or cause to be sent to the holders of the 

Preferred Stock a notice specifying, as the case may be, (i) the record date for such dividend, 

distribution or right, and the amount and character of such dividend, distribution or right, or (ii) 

the effective date on which such reorganization, reclassification, consolidation, merger, transfer, 

dissolution, liquidation or winding-up is proposed to take place, and the time, if any is to be fixed, 

as of which the holders of record of Common Stock (or such other capital stock or securities at the 

time issuable upon the conversion of the Preferred Stock) shall be entitled to exchange their shares 

of Common Stock (or such other capital stock or securities) for securities or other property 

deliverable upon such reorganization, reclassification, consolidation, merger, transfer, dissolution, 

liquidation or winding-up, and the amount per share and character of such exchange applicable to 

the Preferred Stock and the Common Stock.  Such notice shall be sent at least ten (10) days prior 

to the record date or effective date for the event specified in such notice. 

5. Mandatory Conversion. 

5.1. Trigger Events.  Upon either (a) the closing of the sale of shares of 

Common Stock to the public in a firm-commitment underwritten public offering pursuant to an 

effective registration statement under the Securities Act of 1933, as amended (the “Securities 

Act”), at a price per share (prior to underwriting commissions and expenses) equal to no less than 

three (3) times the Series Seed Original Issue Price or (b) the date and time, or the occurrence of 

an event, specified by vote or written consent of the holders of at least a majority of the then 

outstanding (i) shares of Preferred Stock, voting together as a single class on an as-converted to 

the Common Stock basis, and (ii) shares of Common Stock held by Key Holders (as such term is 

defined in that certain Voting Agreement by and among the Corporation and other parties thereto 

dated on or about the date hereof as such agreement may be amended from time to time) providing 

services to the Corporation as officers, employees or consultants (the time of such closing (or, with 

respect to the Class B Common Stock, Class C Common Stock or Class AAA Common Stock, a 
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closing under the next sentence) or the date and time specified or the time of the event specified 

in such vote or written consent is referred to herein as the “Mandatory Conversion Time”), (A) 

all outstanding shares of Preferred Stock shall automatically be converted into shares of Class A 

Common Stock, at the then effective conversion rate and (B) such shares may not be reissued by 

the Corporation.  Each share of Class B Common Stock, Class C Common Stock and/or Class 

AAA Common Stock shall automatically be converted into one (1) share of Class A Common 

Stock immediately upon the earlier of (x) the closing of a firmly underwritten public offering 

pursuant to an effective registration statement under the Securities Act covering the offer and sale 

of Common Stock for the account of the Corporation or (y) an election by the Board of Directors 

of the Corporation to effect any such conversion. 

5.2. Procedural Requirements.  All holders of record of shares of 

Preferred Stock and, if applicable, Class B Common Stock, Class C Common Stock and/or Class 

AAA Common Stock shall be sent written notice of any applicable Mandatory Conversion Time 

and the place designated for mandatory conversion of all such shares of Preferred Stock,  Class B 

Common Stock, Class C Common Stock, and/or Class AAA Common Stock pursuant to this 

Section 5.  Such notice need not be sent in advance of the occurrence of the applicable Mandatory 

Conversion Time.  Upon receipt of such notice, each holder of shares of Preferred Stock, Class B 

Common Stock, Class C Common Stock, and/or Class AAA Common Stock, as applicable, shall 

surrender his, her or its certificate or certificates for all such shares (or, if such holder alleges that 

such certificate has been lost, stolen or destroyed, a lost certificate affidavit and agreement 

reasonably acceptable to the Corporation to indemnify the Corporation against any claim that may 

be made against the Corporation on account of the alleged loss, theft or destruction of such 

certificate) to the Corporation at the place designated in such notice.  If so required by the 

Corporation, certificates surrendered for conversion shall be endorsed or accompanied by written 

instrument or instruments of transfer, in form satisfactory to the Corporation, duly executed by the 

registered holder or by his, her or its attorney duly authorized in writing.  All rights with respect 

to the Preferred Stock, Class B Common Stock, Class C Common Stock, and/or Class AAA 

Common Stock converted pursuant to Section 5.1, including the rights, if any, to receive notices 

and vote (other than as a holder of Class A Common Stock), will terminate at any applicable 

Mandatory Conversion Time (notwithstanding the failure of the holder or holders thereof to 

surrender the certificates at or prior to such time), except only the rights of the holders thereof, 

upon surrender of their certificate or certificates (or lost certificate affidavit and agreement) 

therefor, to receive the items provided for in the next sentence of this Section 5.2.  As soon as 

practicable after the Mandatory Conversion Time and the surrender of the certificate or certificates 

(or lost certificate affidavit and agreement) for Preferred Stock, Class B Common Stock, Class C 

Common Stock, or Class AAA Common Stock as applicable, the Corporation shall issue and 

deliver to such holder, or to his, her or its nominees, a certificate or certificates for the number of 

full shares of Class A Common Stock issuable on such conversion in accordance with the 

provisions hereof, together with cash as provided in Section 4.2 in lieu of any fraction of a share 

of Common Stock otherwise issuable upon such conversion and the payment of any declared but 

unpaid dividends on the shares of Preferred Stock, Class B Common Stock, Class C Common 

Stock or Class AAA Common Stock converted.  Such converted Preferred Stock, Class B 

Common Stock, Class C Common Stock, and/or Class AAA Common Stock, as applicable, shall 

be retired and cancelled and may not be reissued as shares of such series, and the Corporation may 
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thereafter take such appropriate action (without the need for stockholder action) as may be 

necessary to reduce the authorized number of shares of Preferred Stock, Class B Common Stock, 

Class C Common Stock, and/or Class AAA Common Stock accordingly. 

6. Redeemed or Otherwise Acquired Shares.  Any shares of Preferred Stock 

or Common Stock that are redeemed or otherwise acquired by the Corporation or any of its 

subsidiaries shall be automatically and immediately cancelled and retired and shall not be reissued, 

sold or transferred.  Neither the Corporation nor any of its subsidiaries may exercise any voting or 

other rights granted to the holders of such Preferred Stock or Common Stock following 

redemption. To the extent permissible under Section 244(a)(2) of the General Corporation Law, 

the paid-in capital of the Corporation shall be automatically reduced by the amount of any 

redemption payments made pursuant any such redemption or acquisition. This Section 6 shall not 

prohibit the Corporation from issuing any new shares under any authorized equity incentive plan 

of the Corporation as a result of such cancelled and retired shares being cancelled and retired and 

no longer included in the outstanding shares under such plan. 

7. Waiver.  Any of the rights, powers, preferences and other terms of the 

Preferred Stock set forth herein may be waived on behalf of all holders of Preferred Stock by the 

affirmative written consent or vote of the holders of at least a majority of the shares of Preferred 

Stock then outstanding, voting together as a single class on an as-converted to Common Stock 

basis. 

8. Notices.  Any notice required or permitted by the provisions of this Article 

Fourth to be given to a holder of shares of Preferred Stock shall be mailed, postage prepaid, to the 

post office address last shown on the records of the Corporation, or given by electronic 

communication in compliance with the provisions of the General Corporation Law, and shall be 

deemed sent upon such mailing or electronic transmission. 

FIFTH:  Subject to any additional vote required by the Certificate of Incorporation 

or Bylaws, in furtherance and not in limitation of the powers conferred by statute, the Board of 

Directors is expressly authorized to make, repeal, alter, amend and rescind any or all of the Bylaws 

of the Corporation. 

SIXTH:  Subject to any additional vote required by the Certificate of Incorporation, 

the number of directors of the Corporation shall be determined in the manner set forth in the 

Bylaws of the Corporation. 

SEVENTH:  Elections of directors need not be by written ballot unless the Bylaws 

of the Corporation shall so provide. 

EIGHTH:  Meetings of stockholders may be held within or without the State of 

Delaware, as the Bylaws of the Corporation may provide.  The books of the Corporation may be 

kept outside the State of Delaware at such place or places as may be designated from time to time 

by the Board of Directors or in the Bylaws of the Corporation. 
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NINTH:  To the fullest extent permitted by law, a director or officer of the 

Corporation shall not be personally liable to the Corporation or its stockholders for monetary 

damages for breach of fiduciary duty as a director or officer.  If the General Corporation Law or 

any other law of the State of Delaware is amended after approval by the stockholders of this Article 

Ninth to authorize corporate action further eliminating or limiting the personal liability of directors 

or officers, then the liability of a director or officer of the Corporation shall be eliminated or limited 

to the fullest extent permitted by the General Corporation Law, as so amended. 

Any repeal or modification of the foregoing provisions of this Article Ninth by the 

stockholders of the Corporation shall not adversely affect any right or protection of a director or 

officer of the Corporation existing at the time of, or increase the liability of any director or officer 

of the Corporation with respect to any acts or omissions of such director or officer occurring prior 

to, such repeal or modification. 

TENTH:  The following indemnification provisions shall apply to the persons 

enumerated below. 

1. Right to Indemnification of Directors and Officers.  The Corporation shall 

indemnify and hold harmless, to the fullest extent permitted by applicable law as it presently exists 

or may hereafter be amended, any person (an “Indemnified Person”) who was or is made or is 

threatened to be made a party or is otherwise involved in any action, suit or proceeding, whether 

civil, criminal, administrative or investigative (a “Proceeding”), by reason of the fact that such 

person, or a person for whom such person is the legal representative, is or was a director or officer 

of the Corporation or, while a director or officer of the Corporation, is or was serving at the request 

of the Corporation as a director, officer, employee or agent of another corporation or of a 

partnership, joint venture, limited liability company, trust, enterprise or nonprofit entity, including 

service with respect to employee benefit plans, against all liability and loss suffered and expenses 

(including attorneys’ fees) reasonably incurred by such Indemnified Person in such Proceeding. 

Notwithstanding the preceding sentence, except as otherwise provided in Section 3 of this Article 

Tenth, the Corporation shall be required to indemnify an Indemnified Person in connection with a 

Proceeding (or part thereof) commenced by such Indemnified Person only if the commencement 

of such Proceeding (or part thereof) by the Indemnified Person was authorized in advance by the 

Board of Directors. 

2. Prepayment of Expenses of Directors and Officers.  The Corporation shall 

pay the expenses (including attorneys’ fees) incurred by an Indemnified Person in defending any 

Proceeding in advance of its final disposition, provided, however, that, to the extent required by 

law, such payment of expenses in advance of the final disposition of the Proceeding shall be made 

only upon receipt of an undertaking by the Indemnified Person to repay all amounts advanced if it 

should be ultimately determined that the Indemnified Person is not entitled to be indemnified under 

this Article Tenth or otherwise. 

3. Claims by Directors and Officers.  If a claim for indemnification or 

advancement of expenses under this Article Tenth is not paid in full within thirty (30) days after a 

written claim therefor by the Indemnified Person has been received by the Corporation, the 
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Indemnified Person may file suit to recover the unpaid amount of such claim and, if successful in 

whole or in part, shall be entitled to be paid the expense of prosecuting such claim.  In any such 

action the Corporation shall have the burden of proving that the Indemnified Person is not entitled 

to the requested indemnification or advancement of expenses under applicable law. 

4. Indemnification of Employees and Agents.  The Corporation may 

indemnify and advance expenses to any person who was or is made or is threatened to be made or 

is otherwise involved in any Proceeding by reason of the fact that such person, or a person for 

whom such person is the legal representative, is or was an employee or agent of the Corporation 

or, while an employee or agent of the Corporation, is or was serving at the request of the 

Corporation as a director, officer, employee or agent of another corporation or of a partnership, 

joint venture, limited liability company, trust, enterprise or nonprofit entity, including service with 

respect to employee benefit plans, against all liability and loss suffered and expenses (including 

attorneys’ fees) reasonably incurred by such person in connection with such Proceeding.  The 

ultimate determination of entitlement to indemnification of persons who are non-director or officer 

employees or agents shall be made in such manner as is determined by the Board of Directors in 

its sole discretion.  Notwithstanding the foregoing sentence, the Corporation shall not be required 

to indemnify a person in connection with a Proceeding initiated by such person if the Proceeding 

was not authorized in advance by the Board of Directors. 

5. Advancement of Expenses of Employees and Agents.  The Corporation may 

pay the expenses (including attorneys’ fees) incurred by an employee or agent in defending any 

Proceeding in advance of its final disposition on such terms and conditions as may be determined 

by the Board of Directors. 

6. Non-Exclusivity of Rights.  The rights conferred on any person by this 

Article Tenth shall not be exclusive of any other rights which such person may have or hereafter 

acquire under any statute, provision of this certificate of incorporation, bylaws, agreement, vote of 

stockholders or disinterested directors or otherwise. 

7. Other Indemnification.  The Corporation’s obligation, if any, to indemnify 

any person who was or is serving at its request as a director, officer or employee of another 

Corporation, partnership, limited liability company, joint venture, trust, organization or other 

enterprise shall be reduced by any amount such person may collect as indemnification from such 

other corporation, partnership, limited liability company, joint venture, trust, organization or other 

enterprise. 

8. Insurance.  The Board of Directors may, to the full extent permitted by 

applicable law as it presently exists, or as may hereafter be amended from time to time, authorize 

an appropriate officer or officers to purchase and maintain at the Corporation’s expense insurance:  

(a) to indemnify the Corporation for any obligation which it incurs as a result of the 

indemnification of directors, officers and employees under the provisions of this Article Tenth; 

and (b) to indemnify or insure directors, officers and employees against liability in instances in 

which they may not otherwise be indemnified by the Corporation under the provisions of this 

Article Tenth. 
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9. Repeal or Amendment.  Any repeal or modification of the foregoing 

provisions of this Article Tenth shall not adversely affect any right or protection hereunder of any 

person in respect of any act or omission occurring prior to the time of such repeal or modification.  

The rights provided hereunder shall inure to the benefit of any Indemnified Person and such 

person’s heirs, executors and administrators. 

ELEVENTH:  The Corporation renounces, to the fullest extent permitted by law, 

any interest or expectancy of the Corporation in, or in being offered an opportunity to participate 

in, any Excluded Opportunity.  An “Excluded Opportunity” is any matter, transaction or interest 

that is presented to, or acquired, created or developed by, or which otherwise comes into the 

possession of, (i) any director of the Corporation who is not an employee of the Corporation or 

any of its subsidiaries, or (ii) any holder of Preferred Stock or Common Stock or any partner, 

member, director, stockholder, officer, manager, employee or agent of any such holder, other than 

someone who is an employee of the Corporation or any of its subsidiaries (collectively, “Covered 

Persons”), unless such matter, transaction or interest is presented to, or acquired, created or 

developed by, or otherwise comes into the possession of, a Covered Person expressly and solely 

in such Covered Person’s capacity as a director of the Corporation. 

TWELFTH:  Unless the Corporation consents in writing to the selection of an 

alternative forum, the Court of Chancery in the State of Delaware shall be the sole and exclusive 

forum for any stockholder (including a beneficial owner) to bring (i) any derivative action or 

proceeding brought on behalf of the Corporation, (ii) any action asserting a claim of breach of 

fiduciary duty owed by any director, officer or other employee of the Corporation to the 

Corporation or the Corporation’s stockholders, (iii) any action asserting a claim against the 

Corporation, its directors, officers or employees arising pursuant to any provision of the General 

Corporation Law or the Corporation’s certificate of incorporation or bylaws or (iv) any action 

asserting a claim against the Corporation, its directors, officers or employees governed by the 

internal affairs doctrine, except for, as to each of (i) through (iv) above, any claim as to which the 

Court of Chancery determines that there is an indispensable party not subject to the jurisdiction of 

the Court of Chancery (and the indispensable party does not consent to the personal jurisdiction of 

the Court of Chancery within ten (10) days following such determination), which is vested in the 

exclusive jurisdiction of a court or forum other than the Court of Chancery, or for which the Court 

of Chancery does not have subject matter jurisdiction. If any provision or provisions of this Article 

Twelfth shall be held to be invalid, illegal or unenforceable as applied to any person or entity or 

circumstance for any reason whatsoever, then, to the fullest extent permitted by law, the validity, 

legality and enforceability of such provisions in any other circumstance and of the remaining 

provisions of this Article Twelfth (including, without limitation, each portion of any sentence of 

this Article Twelfth containing any such provision held to be invalid, illegal or unenforceable that 

is not itself held to be invalid, illegal or unenforceable) and the application of such provision to 

other persons or entities and circumstances shall not in any way be affected or impaired thereby. 

THIRTEENTH:  The Corporation shall not be governed by or subject to Section 

203 of the General Corporation Law. 

*  *  * 
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IN WITNESS WHEREOF, this Amended and Restated Certificate of 

Incorporation has been executed by a duly authorized officer of this corporation on this 17 day of 

January, 2024. 

MODE MOBILE, INC. 

 

 

By: /s/ Dan 

Novaes______________________________

__ 

Name: Daniel Novaes 

Title:   Chief Executive Officer & President 
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